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Today, in perhaps the most significant change in federal labor law in more than 50 years, the National Labor Relations
Board (“NLRB” or “Board”) announced a new framework that determines when employers are required to recognize and
bargain with a union upon demand, without a representation election.

In Cemex Construction Materials Pacific, LLC, 372 NLRB No. 130, the NLRB adopted a modified version of the Joy Silk
doctrine, a doctrine that dates back to the 1949 case, Joy Silk Mills, Inc., 85 NLRB 1263 (1949), but that the Board had
abandoned in 1969. Under the new Cemex framework, unions will be able to demand recognition and bargaining merely
by demonstrating majority support (most often done through the presentation of signed authorization cards that are
solicited without any NLRB oversight) within the proposed unit of employees. Faced with this demand, employers have
two choices: either recognize and bargain with the union, or immediately file an election petition of its own with the NLRB.

The Board’s new Cemex standard provides that any unfair labor practice during the election period will result in the outright
dismissal of the petition and an order requiring the employer to recognize and bargain with the union without an election.
Under the old standard now abandoned by the NLRB, which prioritized the employees’ right to vote in a secret ballot
election supervised by the NLRB, only especially egregious unfair labor practices could result in a bargaining order.

The Cemex decision arguably marks one the most significant changes to the union election process in more than half a
century. The NLRB’s decision is certain to be challenged in the courts, but those appeals will take years to play out. In the
meantime, observers expect unions to aggressively demand recognition from employers. All employers, therefore, should
examine their union-free and labor relations strategies to minimize their exposure to card signing campaigns. Employers
also should consider conducting training and workplace audits to identify areas of risk and be ready to respond quickly.
The Labor and Employment attorneys at Vedder Price are experienced in this type of preparation and assessment and
would be glad to discuss individualized plans for employers.

If you have any questions about this article, please contact Gene A. Boyle at eboyle@vedderprice.com, Hope S. Goldstein
at hgoldstein@vedderprice.com, Greg P. Ripple at gripple@vedderprice.com, Sherry L. Skibbe at
sskibbe@vedderprice.com, Kenneth F. Sparks at ksparks@vedderprice.com, Candice T. Zee at czee@vedderprice.com,
Peyton C. Demith at pdemith@vedderprice.com or any other Vedder Price attorney with whom you have worked.
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