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n May 18, 2022, a split panel for the
O Fifth Circuit Court of Appeals held that

Securities and Exchange Commission (SEC
or Commission) administrative proceedings are
unconstitutional. In Jarkesy v. SEC, the Fifth Circuit
opined in a groundbreaking ruling that administra-
tive adjudication of SEC antifraud claims secking
civil penalties violates: (1) the Seventh Amendment
right to a jury trial; (2) the judicially-crafted nondel-
egation doctrine; and (3) the Take Care Clause of
Article IT of the Constitution.” This decision limits
SEC actions and relief in administrative proceedings
moving forward, at least within the Fifth Circuit. It
is also just one of several recent developments cast-
ing doubt on the future of SEC in-house administra-
tive enforcement proceedings.

Facts

The Fifth Circuit’s ruling in Jarkesy arises out
of an SEC administrative proceeding brought
against George Jarkesy (Jarkesy), who formed two
hedge funds that raised around $24 million from
over 100 investors, and the associated investment
adviser, Patriot28 LLC (collectively, respondents or
petitioners). The SEC charged both with securities
fraud under the Securities Act of 1933, the Securities
Exchange Act of 1934, and the Investment Advisers
Act of 1940. Further, the administrative action
alleged misrepresentations regarding the funds’
prime broker and auditor, the funds’ safeguards, and
the value of the funds’ assets.

These substantive claims were never adjudicated
in a district court. Rather, the SEC, which has the
option of bringing enforcement actions in either fed-
eral district court or using its own in-house admin-
istrative process, chose to bring the action as an
administrative proceeding before an Administrative
Law Judge (AL]). In an SEC administrative proceed-
ing, the AL] presides over the matter in a similar way
to a federal court judge, deciding motions, resolving
discovery issues, and ultimately presiding over a non-
jury hearing. If a respondent disagrees with the ALJ’s
findings at the hearing or the penalty that the ALJ
imposes, then the respondent has the right to appeal
the findings to the Commission. The Commission
(which, as the administrative head of the SEC,
approved commencement of the administrative
proceeding under appeal to it and, as such, has an
interest in the proceeding) may decide whether the
ALJ’s findings or conclusions were proper and made
on the basis of the record. Only after exhausting the
administrative process does a respondent have the
right to appeal the proceedings to a Circuit Court.?

Respondents and industry participants fre-
quently view these SEC in-house administrative
proceedings as unfair and biased in the SEC’s favor
because the SEC ratified the appointment of its
AL]Js, authorizes the commencement of enforcement
actions in the first place, and then sits in judgment
on appeal of the ALJ’s decisions in those enforce-
ment actions. Indeed, respondents attempted to
short-circuit this process by filing an action before
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the issuance of a final ALJ decision, in the District
Court for the District of Columbia, seeking to
enjoin the SEC’s administrative proceedings based
on their constitutional objections.? The district
court, however, and later the US Court of Appeals
for the DC Circuit, dismissed the case, requiring
respondents to exhaust the administrative process in
the first instance.

On appeal of the ALJ’s findings in Jarkesy, the
Commission affirmed; predictably rejecting the
respondents’ argument that the administrative pro-
ceeding violated their constitutional rights. The
Commission ordered respondents to cease and desist
from further violations and to pay a civil penalty of
$300,000. Patriot 28 also was ordered to disgorge
almost $685,000, while Jarkesy was barred from
engaging in various securities industry activities.*

Fifth Circuit Opinion

The Fifth Circuit appeal arose out of a review of
the Commission’s decision. In an opinion written by
Judge Elrod, the court held that the SEC’s adminis-
trative proceedings were unconstitutional. The court
focused on three constitutional arguments. First, it
held that the administrative process deprived the
petitioners of their constitutional right to a jury
trial. Second, the court found the SEC’s administra-
tive proceeding framework resulted from an uncon-
stitutional delegation of Congress’ legislative power
to the Commission. Third, the court concluded that
the statutory removal restrictions on AL]Js violated
Article I of the Constitution.

Ultimately, the Fifth Circuit vacated the SEC
decision and remanded the case. The court’s reason-
ing and its likely impact on future SEC enforcement
proceedings is discussed in further detail below.

Unconstitutional Deprivation of the Right
to a Jury Trial

The first issue the Fifth Circuit addressed was
whether the SEC’s administrative adjudication of
the petitioners’ investing activities without a jury

trial violated the Seventh Amendment. The Seventh
Amendment guarantees defendants the right to a
trial by jury “[i]n suits at common law . .. .”* In Tu//
v. United States, the US Supreme Court interpreted
“suits at common law” to include all actions akin to
those brought at common law as those actions were
understood at the time of the Seventh Amendment’s
adoption, including suits brought under a stat-
ute seeking civil penalties.® However, the Supreme
Court, in Atlas Roofing Company, Inc. v. Occupational
Safety & Health Review Commission, also held that
executive agencies may adjudicate disputes them-
selves without a jury “where ‘public rights’ are being
litigated. . .” even if the action involves common-
law claims.” Thus, the main contention between the
majority and the dissent in _jarkesy stems from a con-
flicting interpretation of the public-rights exception.

The majority applied a two-part framework set
out by the Supreme Court in Granfinanciera, S.A. v.
Nordberg to determine when the public-rights excep-
tion applies.® Under Granfinanciera, an administra-
tive proceeding falls into the public-rights exception
when (1) the dispute involves a new cause of action
created by Congress, and therefore remedies,
unknown to the common law because traditional
rights and remedies were inadequate to cope with a
manifest public problem; and (2) requiring jury tri-
als would “go far to dismantle the statutory scheme”
or “impede swift resolution” of the claims created by
statute.’

Applying this framework, the majority held that
the SEC’s administrative adjudication of the peti-
tioners’ investment activities violated the Seventh
Amendment because the securities fraud claims
it asserted were analogous to traditional common
law claims for fraud. The court also found that
the public-rights exception did not apply to the
SEC civil fraud action because fraud actions are
not new actions unknown under common law and
a civil penalty was a type of remedy at common
law that could be enforced only in courts of law."
Further, the majority held that a jury trial in this



matter would not “go far to dismantle the statutory
scheme” or “impede swift resolution” of the statu-
tory claims since “the statutory scheme itself allows
the SEC to bring enforcement actions either in-
house or in Article III courts, where the jury-trials
would apply.”™ As a result, the majority held that the
application of the Granfinanciera two-step frame-
work required the court to vacate the SEC’s decision
and remand for further proceedings before a district
court.”

By contrast, the dissent contends that the
majority misapplied Granfinanciera and, as a result,
improperly narrowed the scope of the public-rights
doctrine.™ Specifically, the minority asserts that
Granfinanciera is distinguishable from the instant
case because it involved a suit between two private
litigants rather than a suit between the government
and a private individual.” As a result, the dissent
contends that a court need consider only whether
jury trials would “go far to dismantle the statutory
scheme” or “impede swift resolution” when the
action involves a dispute between two private
individuals."

In cases that involve the government, however,
the dissent argues that “[tJhe Supreme Court has
never retreated from its holding in A#las Roofing,”
which defined cases in which “public rights” are
being litigated as “cases in which the Government
sues in its sovereign capacity to enforce public rights
created by statutes within the power of Congress to
enact.”" Put differently, the dissent argues that when-
ever an administrative agency sues under a statute
within the power of Congress to enact, an adminis-
trative proceeding of such action without a jury does
not offend the Seventh Amendment. The majority’s
improper application of the Granfinanciera frame-
work, the dissent contends, significantly limits the
public-rights exception and goes directly against the
Supreme Court’s pronouncements.'

The conflict between the majority and dissent
in Jarkesy illustrates the lack of explicit guidance
provided by the case law surrounding this issue.
For example, while the dissent fails to reconcile
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its broad interpretation of the public-rights excep-
tion with the Supreme Court’s rejection of the
notion that the public-rights doctrine applies
whenever the action is “between the government

”19 the dissent does cite several cases

and others,
post-dating Granfinanciera which found that an
agency proceeding did not violate a party’s consti-
tutional right to a jury trial.?® While these cases all
involved the government as a party, none provide
significant discussion on the proper scope of the
public-rights exception or whether Granfinanciera
altered the public-rights analysis in actions involv-
ing the government. Moreover, several other
courts have held that the Seventh Amendment
right to a jury trial applies to a government civil
penalty action.!

Despite the unclear precedent, Jarkesy’s holding
remains the law within the Fifth Circuit, at least for
now. Thus, defendants within the Fifth Circuit con-
sidering a challenge to an administrative proceeding
based on the Seventh Amendment must show that:
(1) the action’s claims arise at common law and do
not involve a new cause of action created because tra-
ditional rights and remedies were inadequate to cope
with a manifest public problem; and (2) requiring a
jury trial would not “go far to dismantle a statutory
scheme” nor “impede swift resolution.”

As to the first prong, the majority recognized
that equitable relief in a civil penalty action typi-
cally is seen as a remedy reserved to the political
branches of government.?? However, if the proceed-
ings “involve a mix of legal and equitable claims
.. . the facts relevant to the legal claims should be
adjudicated by a jury, even if those facts relate to
equitable claims t00.”? As to the second prong, liti-
gants should analyze the statute providing the claims
and remedies to determine whether Congress envi-
sioned jury trials to be compatible with the statu-
tory scheme it charged an agency with advancing.
Litigants seeking a jury trial also should be prepared
to argue that a jury trial would not significantly slow
the resolution of the dispute in comparison to an
agency proceeding without a jury.

Copyright © 2022 by CCH Incorporated. All Rights Reserved.
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Congress Unconstitutionally Delegated
Legislative Power to the SEC

In addition to violating the petitioners’ Seventh
Amendment right to a jury trial, the Fifth Circuit
held that Congress unconstitutionally delegated
legislative power to the SEC under the Dodd-
Frank Act by providing the regulatory agency with
unfettered discretion to bring enforcement actions
before administrative tribunals or Article III courts.
Specifically, the court held that the SEC’s power
violated the long-standing nondelegation doctrine,
which provides that “Congress may grant regulatory
power to another entity only if it provides an ‘intel-
ligible principle’ by which the recipient of the power
can exercise it.”?* The Fifth Circuit’s analysis focused
on two key issues under the nondelegation doctrine:

(1) whether Congress has delegated power
to the agency that would be legislative
power but-for an intelligible principle to
guide its use and, if it has, (2) whether it has
provided an intelligible principle such that
the agency exercises only executive power.?®

The Fifth Circuit Held That Congress
Delegated a Legislative Power to the SEC

The majority defined “legislative action” as rules
and/or regulations that have “the purpose and effect
of altering the legal rights, duties and relations of
persons . . . outside the legislative branch.”?® Despite
moments of inefficiency, the court opined that leg-
islative actions must be taken by Congress because
“accountability evaporates if a person or entity other
than Congress exercises legislative power.”? In this
context, the Fifth Circuit noted that the SEC could
determine which subjects of an enforcement action
were entitled to Article III proceedings, and which
were to be tried before an administrative tribunal.
Notably, the SEC did not dispute that the agency
maintained absolute discretion to determine whether
to bring a securities fraud action before an adminis-
trative tribunal or Article III court. Rather, the SEC

asserted that the agency’s prosecutorial discretion
was consistent with an executive power. The Fifth
Circuit rejected this argument. The court opined
that the SEC’s discretion is not consistent with an
executive power because “the SEC [has] the power to
decide which defendants should receive certain legal
processes (those accompanying Article III proceed-
ings) and which should not.”?®

In rebuttal, the dissent stated that the Supreme
Court previously “analogized agency enforcement
decisions to prosecutorial discretion exercised in
criminal cases.”®® For example, in United States v.
Batchelder, the Supreme Court held that the govern-
ment’s prosecutorial discretion to decide between
two criminal statutes that provided for different
sentencing ranges did not violate the nondelegation
doctrine.®® Judge Davis opined that if a prosecutor’s
discretion to choose between two criminal statutes
“for essentially the same conduct does not violate
the nondelegation doctrine, then surely the SEC’s
authority to decide between two forums that provide
different legal processes does not violate the nondel-
egation doctrine.”® Therefore, the dissent would
have held that “the SEC’s forum-selection author-
ity is part and parcel of its prosecutorial authority.”*
Notwithstanding the dissent’s concerns, the majority
rejected this approach. The Fifth Circuit noted that
the SEC’s authority is “open-ended” and “Congress
has said nothing at all indicating how the SEC should
make that call in any given case.”®® Thus, the SEC’s
discretion was consistent with legislative action.

The Fifth Circuit Held That Congress Did
Not Provide the SEC with an Intelligible
Principle by Which to Exercise Its Power

The majority also held that Congress failed to
provide an “intelligible principle” regarding the
SEC’s authority to commence an action before
an Article III court or an administrative tribunal.
Pursuant to the nondelegation doctrine, “Congress
may grant regulatory power to another entity only
if it provides an ‘intelligible principle’ by which the
recipient of the power can exercise it.”** While the



majority acknowledged that the Supreme Court has
not held that Congress failed to provide an intel-
ligible principle “in the past several decades,” the
court opined that there is very limited precedent

where “Congtess offered 7o guidance whatsoever.”*

Therefore, the Fifth Circuit held that “[i]f the intel-
ligible principle standard means anything, it must
mean that a total absence of guidance is impermis-
sible under the Constitution.”®

For these reasons, the court held that Congress
unconstitutionally delegated its legislative power
when it gave the SEC unfettered authority to choose
whether to bring enforcement actions in Article III
courts or in agency administrative proceedings. The
court ordered that this holding provided an alterna-
tive ground for vacating the SEC’s judgment.?”

Statutory Restrictions on Removing SEC
ALJs Are Unconstitutional

The Fifth Circuit further held that the statu-
tory removal restrictions for SEC AL]Js are uncon-
stitutional because the restrictions violate the Take
Care Clause in Article II of the Constitution. That
clause provides that the president must “take Care
that the Laws be faithfully executed.”® Citing Myers
v. United States, the court recognized that this pro-
vision guarantees the president a certain degree of
control over executive officers, including adequate

power over officers’ appointment and removal.*

The court in Jarkesy found that SEC ALJs perform
substantial executive functions, are protected from
removal by two layers of for-cause protection, and
that this removal protection unconstitutionally
impedes the President’s power to choose who holds
such positions.

In its decision, the Fifth Circuit relied heav-
ily on Free Enterprise Fund v. Public Company
Accounting Oversight Board*® and Lucia v. SEC*' In
Free Enterprise, the Supreme Court considered the
constitutionality of two layers of for-cause removal
protection for members of the Public Company
Accounting  Oversight Board (PCAOB). The
PCAOB was created by the Sarbanes-Oxley Act of
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2002 with expansive power to regulate the account-
ing industry. PCAOB members were appointed by
the SEC and could be removed by the SEC only
for “willful violations of the [Sarbanes-Oxley] Act,
PCAORB rules, or the securities laws; willful abuse of
authority; or unreasonable failure to enforce com-
pliance—as determined in a formal Commission
order, rendered on the record and after notice and
an opportunity for a hearing.”*? The President could
remove SEC Commissioners only for “inefficiency,
neglect of duty, or malfeasance in office.”® The
Supreme Court held “that the dual for-cause limi-
tations on the removal of [PCAOB] members con-
travene the separation of powers.”** The Supreme
Court reasoned that under the removal arrange-
ment, the President “can neither ensure that the laws
are faithfully executed, nor be held responsible for a
[PCAOB] member’s breach of faith.”®

In light of the Supreme Court’s decision in Free
Enterprise, the Fifth Circuit in Jarkesy considered
whether SEC ALJs serve sufficiently important exec-
utive functions, and whether the restrictions on their
removal are sufficiently onerous that the President
has lost the ability to take care that the laws are faith-
fully executed. The Fifth Circuit relied on Lucia to
determine that SEC ALJs serve important executive
functions. In Lucia, the Supreme Court addressed
the question of whether SEC ALJs are officers of the
United States subject to the Appointments Clause
of the Constitution as opposed to mere employees.
The Appointments Clause recognizes two types of
Officers of the United States: principal and inferior
officers.

Only the President, with the advice and
consent of the Senate, can appoint a prin-
cipal officer; but Congress (instead of rely-
ing on that method) may authorize the
President alone, a court, or a department
head to appoint an inferior officer.*®

Relying on past precedent, the Supreme Court
in Lucia set out a framework for distinguishing

Copyright © 2022 by CCH Incorporated. All Rights Reserved.
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officers from employees. To qualify as an officer, an
individual must occupy a continuing position estab-
lished by law* and exercise significant authority
pursuant to the laws of the United States.*®

In Freytag v. Commissioner (a decision that
the Supreme Court in Lucia heavily relied on)
the court applied this framework to Special Trial
Judges (S§TJs) of the US Tax Court, holding that
ST]Js are officers of the United States for pur-
poses of the Appointments Clause.*® Following
Freytag, the court in Lucia held that SEC AL]Js
also are officers of the United States for purposes
of the Appointments Clause.*® In doing so, it rea-
soned that the STJs are “near-carbon copies of
the [SEC’s] ALJs.”®" Specifically, it found that like
the STJs in Freytag, SEC ALJs hold a continuing
office established by law and “have all the authority
needed to ensure fair and orderly adversarial hear-
ings,” including the power to take testimony, con-
duct trials, rule on the admissibility of evidence,
and enforce compliance with discovery orders.*? It
also noted that SEC AL]Js may have an even more
autonomous role than STJs because when the SEC
declines to review an AL]’s decision, the AL]’s deci-
sion itself becomes final.*® It also concluded that
the SEC itself was the head of a department, but
noted that the SEC had left the task of appointing
ALJs to its Staff.>* Accordingly, because AL]Js were
officers of the United States who were appointed by
SEC Staff rather than the SEC itself, the Supreme
Court held they were appointed in violation of the
Appointments Clause.

Applying the reasoning of Free Enterprise and
Lucia, the Fifth Circuit concluded that if SEC ALJs
are inferior officers of an executive agency, “they are
sufficiently important to executing the laws that
the Constitution requires that the president be able
to exercise authority over their functions.” After
determining that SEC ALJs serve sufficiently impor-
tant executive functions that the president must
be able to exercise authority over them, the Court
evaluated the restrictions on removal of SEC AL]Js.
The ALJs may be removed by the SEC only “for

good cause established and determined by the Merit
Systems Protection Board (MSPB) on the record
after opportunity for hearing before the Board.”®
SEC Commissioners, in turn, may be removed by
the president only for good cause. Additionally,
MSPB members “may be removed by the president
only for inefliciency, neglect of duty, or malfeasance
in office.”’

Thus, the court found that there were at least
two layers of removal protection for SEC ALJs. The
court held that these statutory removal restrictions
are unconstitutional because they sufficiently insu-
late SEC ALJs from removal such that the president
cannot take care that the laws are faithfully exe-
cuted.”® Because the court vacated the SEC’s judg-
ment on Seventh Amendment and nondelegation
grounds, it did not decide whether vacating would
be the appropriate remedy for the unconstitutional

statutory restrictions on removal.

Key Takeaways
In addition to Jarkesy, the SEC has suffered

several setbacks to its administrative enforcement
proceedings which, taken together, raise ques-
tions about the future scope, validity, and utility
of those proceedings. As noted above, in Lucia, the
Supreme Court held that SEC AL]Js were uncon-
stitutionally appointed. In advance of the court’s
Lucia decision, on November 30, 2017, the SEC
issued an order providing that, in its capacity as
head of a department, it was ratifying the prior
appointment of all its ALJs.>® However, in Lucia,
the remedy ordered by the court included that the
respondent be given an entirely new hearing before
a properly appointed AL] who was different from
the AL]J that presided over the previous hearing.
Accordingly, on August 22, 2018, the SEC issued
an order providing respondents in any proceed-
ing then pending before an AL]J or the SEC itself
an opportunity for a new hearing before an ALJ
who did not previously participate in the mat-
ter.%° This meant that over 120 SEC administra-
tive proceedings had to start over again from the



beginning before a different ALJ. This applied
even to proceedings in which a hearing had already
been completed and were then pending before the
Commission on appeal.

Now, the Jarkesy decision effectively held that all
SEC administrative proceedings as currently estab-
lished are unconstitutional. Although the SEC has
a pending petition for rehearing en banc, this is cur-
rently the law in the Fifth Circuit. Thus, the SEC
presumably will bring its enforcement actions, at
least within the Fifth Circuit, in federal district court
rather than attempting to initiate more administra-
tive proceedings. The decision may also make the
SEC more reluctant to bring enforcement actions
in administrative proceedings even with respondents
outside the Fifth Circuit for fear that any decision
could eventually be vacated elsewhere in another
ruling similar to Jarkesy and using that decision as
precedent for doing so.

Additionally, just a few days before the Jarkesy
decision, the Supreme Court granted certiorari in
SEC v. Cochran, on the question of “whether a fed-
eral district court has jurisdiction to hear a suit in
which the respondent in an ongoing SEC adminis-
trative proceeding seeks to enjoin that proceeding,
based on an alleged constitutional defect in the stat-
utory provisions that govern the removal of the ALJ
who will conduct the proceeding.”® Earlier this year,
the Supreme Court also granted certiorari on a simi-
lar question involving a Federal Trade Commission
proceeding.®® Depending on the outcome of these
cases before the Supreme Court, respondents in
SEC administrative proceedings may be able to
enjoin those proceedings while pursuing constitu-
tional objections in federal courts. This would sig-
nificantly delay the progress of SEC administrative
proceedings and be particularly troublesome for the
SEC, which historically favored administrative pro-
ceedings, in part, because they usually move quicker
than federal court litigation. It would also provide
respondents with a faster route to federal court
review of the constitutionality of SEC administra-
tive proceedings.
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Further, the Supreme Court may soon decide
to issue certiorari on the question of whether the
statutory restrictions on removing the SEC’s ALJs
are unconstitutional. In Lucia, the Supreme Court
declined to consider that issue, explaining “no court
has addressed that question, and we ordinarily await
thorough lower court opinions to guide our analysis
of the merits.”® The Fifth Circuit has now provided
an opinion on that issue, and courts in other circuits
are likely to do the same. An adverse decision for the
SEC by the Supreme Court would impact all pend-
ing SEC administrative proceedings, although the
precise impact of such a decision is unclear.

All of the foregoing developments create signifi-
cant risks of reversal in SEC administrative proceed-
ings until they are definitively resolved one way or
the other in future litigation. In the meantime, the
SEC will likely bring even more actions in federal
district courts from the beginning and rely less on its
administrative process.

Itis important to note that the Fifth Circuit hold-
ings that Congress unconstitutionally delegated leg-
islative power to the SEC and violated the Take Care
Clause by affording SEC ALJs two layers of removal
protection are not necessarily fatal to SEC adminis-
trative proceedings. Both constitutional defects can
likely be remedied by additional Congressional leg-
islation. Congress could provide an intelligible prin-
cipal to guide the SEC when determining whether
to bring an enforcement action in federal court or
an administrative forum. Congress could similarly
strip SEC ALJs of the two layers of removal pro-
tection by making them removable at will by SEC
Commissioners. Indeed, on this last issue, legisla-
tion may not even be necessary. In Free Enterprise,
the Supreme Court severed the unconstitutional
restrictions on removal of PCAOB members from
the remainder of the Sarbanes-Oxley Act leaving
PCAOB members removable at will by the SEC and
the president separated from PCAOB members by
only a single layer of good-cause tenure.** However,
rendering SEC AL]Js removable at will by the SEC

would increase existing concerns that the ALJs are

Copyright © 2022 by CCH Incorporated. All Rights Reserved.
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neither impartial nor free from influence by SEC
Commissioners. This is no small concern because
SEC Commissioners currently ratify the appoint-
ment of ALJs, approve commencement of enforce-
ment actions at the agency, and then hear appeals
from AL] decisions in administrative enforcement
proceedings.

Similarly, the court’s holding that respondents
in SEC securities fraud enforcement actions have a
Seventh Amendment right to a jury trial is unlikely
to stop, by itself, all SEC administrative enforcement
actions, even within the Fifth Circuit. The SEC is
charged with enforcing a broad array of securities
laws and many of its enforcement actions do not
involve fraud. For example, the SEC could likely
still bring administrative actions addressing the
failure of investment advisers to maintain required
books and records, adopt and implement adequate
compliance programs, or comply with the custody
rule.®® In Jarkesy, the court acknowledged that “some
actions provided for by the securities laws may be
new and not rooted in any common-law corollary.”®®
Defendants in SEC actions based solely on such
statutes or regulations will have difficulty persuading
a judge that they are entitled to a jury trial under
the Seventh Amendment. Moreover, although the
court held that in proceedings with a mix of legal
and equitable claims, facts relevant to legal claims
should be adjudicated by a jury, even if those facts
relate to equitable claims too, the SEC could still
bring enforcement actions seeking only equitable
relief in an administrative proceeding. Of course,
this assumes that the SEC or Congress can address
the nondelegation doctrine and Article II constitu-
tional violations found in Jarkesy.

Conclusion

On July 6, 2022, the SEC filed a petition in
the Fifth Circuit seeking en banc review. The SEC
argued that the panel’s ruling contradicts long-
standing Supreme Court, Fifth Circuit, and other
Circuit precedent. The SEC further argued that en

banc review is warranted because the panel’s rulin
p g

implicates the constitutionality of removal restric-
tions. The defendants filed an opposition to the
SEC’s petition on July 19, 2022, arguing that the
court correctly applied existing precedent and the
nondelegation doctrine. While ez banc review is rare
and disfavored,®” it is warranted when necessary to
maintain uniformity of decisions within the Circuit
or the issue presented is one of exceptional impor-
tance.®® Here, it is likely that the SEC’s petition for
en bane review will be successful because the issue
presented satisfies both considerations.

Until then, the SEC will most likely proceed by
continuing to file most litigated actions in federal
district court. However, the long-term impact of
Jarkesy and the fate of SEC administrative proceed-
ings will be determined by future decisions by the
federal courts.

Mr. Ansley and Mr. Rossi are Sharcholders,
and Mr. Deau, Mr. Vera, and Mr. Sobelman

are Associates, with Vedder Price.
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