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The U.S. Securities and Exchange Commission (the “SEC” or the “Commission”) held its annual SEC Speaks
conference—in person for the first time since the beginning of the COVID-19 pandemic—on September 8 and 9, 2022
in Washington, D.C. The conference featured remarks from Chair Gary Gensler, Commissioner Mark Uyeda, and
Director of the Division of Enforcement Gurbir Grewal, and discussions regarding current enforcement initiatives and
enforcement priorities for the upcoming year and an update on litigation, judicial, and legislative developments.

Highlights from this year’s conference included significant discussion of crypto-related enforcement trends and
priorities, use of Section 304 of the Sarbanes-Oxley Act of 2002 (“SOX 304”) against non-culpable CEOs and CFOs,
equitable officer and director bars against individuals not actually serving as officers and directors, and enforcement
developments related to Regulation Best Interest (“Reg BI”).

Chair’s Speech and Commissioner’s Remarks

Chair Gensler

Chair Gary Gensler kicked off SEC Speaks by repeating the mantra used by the Commission’s first Chairman, Joseph
Kennedy: “No honest business need fear the SEC.” He then recounted the history of the securities laws, explaining
that the first securities law, the Securities Act of 1933 (the “Securities Act” or the “’33 Act”), was enacted to require
issuers to provide full, fair, and truthful disclosures to the public. He stated that thereafter, Congress passed additional
laws to cover other market participants, such as exchanges, broker-dealers, advisers, and funds. Accordingly, Chair
Gensler emphasized that Congress has always been active in refining and amending the securities laws to advance
investor protection, as needed.

Chair Gensler then turned his attention to crypto markets, stating that, from his perspective, nothing about them is
incompatible with the existing securities laws. He stated that he believed the vast majority of tokens in the crypto
markets are securities. However, he acknowledged that some tokens may not be securities—what he referred to as
“crypto non-security tokens.” In describing the definition of securities, Chair Gensler stated that Congress painted “with
a broad brush,” and he reiterated former U.S. Supreme Court Justice Thurgood Marshall’s comment that “Congress’
purpose in enacting securities laws was to regulate investments, in whatever form they are made and by whatever name
they are called.” Chair Gensler further noted that, when the public buys or sells crypto security tokens, they expect
profits derived from the efforts of others, which Chair Gensler stated was a “core consideration” under the U.S. Supreme
Court’s Howey test for determining what is an investment contract.
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Chair Gensler remarked that investors often learn about crypto projects via social media and promotional materials on
the internet. He stated that investors should be provided with appropriate disclosures to assist them in finding
investments they believe will flourish. He emphasized that it was critical that crypto investors are protected against
fraud and manipulation, as required by the securities laws, and that he has directed the SEC staff (the “Staff”) to work
with crypto projects to get their tokens registered and regulated as securities.

As for crypto intermediaries—often a combination of service providers that are traditionally separate in the securities
market, such as exchanges, broker-dealers, clearing houses, and lenders—Chair Gensler noted that, because these
intermediaries are transacting in securities, they should register with the SEC in some capacity. For example, he stated
that crypto platforms match buyers and sellers using non-discretionary methods, as exchanges do. He also stated that
crypto intermediaries enter into transactions on behalf of others like brokers and that they buy and sell tokens for their
own accounts like dealers. Chair Gensler further observed that, if crypto intermediaries provide any lending functions,
they, too, come under the jurisdiction of the SEC. He reiterated that crypto investors should be protected against fraud,
manipulation, and other misconduct by these intermediaries in the same ways that all other securities investors are
protected.

Chair Gensler closed his remarks by stating that the SEC’s oversight of the securities markets does not change because
of the emergence of new technologies. He stated that he looked forward to working with crypto providers and
intermediaries to ensure that they are compliant with securities laws.

Commissioner Uyeda

Commissioner Mark Uyeda, who was sworn in as an SEC Commissioner approximately two months ago, spoke about
his views on regulation. He noted that his approach to regulation is shaped by his professional experience, including
working in private practice drafting securities offering disclosures and routine filings, working as a state securities
regulator where he witnessed both egregious frauds and inspiring instances of entrepreneurs seeking capital, and
working on rulemaking at the SEC. He cited the SEC’s tripartite mission (investor protection, maintenance of fair,
orderly, and efficient markets, and facilitation of capital formation) as the foundation for regulation, and opined that
regulation should be guided by the objective of ensuring that issuers of securities tell the truth—and the whole truth—
to the public with respect to those securities.

Commissioner Uyeda also noted the importance of prioritizing effective and cost-efficient regulations. He stated that
he analyzes regulations using a two-by-two matrix: one axis categorizes regulations as effective or ineffective, the other
as costly or not costly. Commissioner Uyeda remarked that he believes that regulators should strive for regulations
that are effective and not costly, but believes that most current SEC rules currently fall into the box of “ineffective but
not costly.” He believes that the Commission’s structural design allows it a degree of independence and protection
from political accountability to voters in return for a narrow scope of responsibilities. In light of that,
Commissioner Uyeda feels that the Commission must avoid the temptation to use the federal securities laws to
influence business conduct or address societal concerns absent financial materiality. Complex societal questions
unrelated to financial market practices are, in his view, best addressed by the legislative branch.

With respect to practical rulemaking considerations, Commissioner Uyeda noted that economic analysis is an important
part of the rulemaking process, that comment deadlines of 30 days after publication in the Federal Register are
insufficient, and that the Commission should re-propose rules that are more than five years past the original proposal
instead of merely reopening the comment period.

He also addressed the contentious practice of rulemaking by enforcement actions. He is opposed to this practice
because, in his view, it fails to provide a process for consideration of the views of market participants and fails to provide
the type of guidance that allows market participants to understand and adhere to the regulatory framework. Instead,
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regulation by enforcement requires market participants to seek to determine how the unique facts and circumstances
of an enforcement action apply to them.

Finally, Commissioner Uyeda noted that the Commission must be willing to tackle complex issues, such as regulation
of crypto assets and related services. He noted concern that lack of predictability regarding regulation in this space
will cause crypto firms to relocate to other jurisdictions, and he identified two specific issues that he believes that the
Commission should address through rulemaking (as opposed to via enforcement as it has done to date): do crypto
assets constitute securities and, if yes, how do market participants comply with federal securities laws and related rules?

Division of Enforcement

The conference also included two panels featuring members of the Division of Enforcement (the “Division”). These
panels included a substantive statement from Director Grewal and also touched on priorities and highlights from across
a wide range of enforcement areas.

Statement of Director Grewal

Director of the Division Grewal began the panel by discussing what he described as an urgent need to restore trust in
our institutions, government, and the legal and regulatory process. Director Grewal noted that he had previously
discussed the role of gatekeepers and the importance of corporate responsibility, but he focused his remarks on how
the SEC is combating distrust which stems from a belief that the government’s actions benefit only a favored group.
He said that inclusion and equity require tangible measures, broadening perspectives, and accountability.

During his remarks, Director Grewal discussed (1) how the Division’s diversity and inclusion practices lead to better
enforcement outcomes and (2) how equity and accountability requires that the Division regulate the crypto asset market.
First, Director Grewal said that the Division is focused on diversifying its workforce. The Division is working to ensure
its hiring and promotion practices are fair and equitable. Director Grewal also noted that the Division is increasing
opportunities for new staff in its regional offices. Director Grewal said the diverse workforce improves efficiency and
efficacy by reducing “unconscious or structural biases” or other barriers which limit the attraction or advancement of
competitive candidates.

Director Grewal stated that a diverse workforce also helps the Division investigate fraud. Some victims of fraud are
skeptical of the government. For certain types of affinity frauds (e.g., those for which “the perpetrator appealed to the
victim’s closeness to their community and . . . suspicion of outsiders”), the Division has trouble convincing victims to
cooperate or believe the Division’s allegations. Director Grewal said that having a diverse workforce can foster trust
and encourage victims to come forward. Director Grewal said that this would “enable [the Division] to carry out [its]
mission of protecting all investors.”

Turning to the crypto space, Director Grewal acknowledged that there has been criticism that the SEC—and the Division
in particular—has been picking favorites in the crypto asset space. Director Grewal noted that the remarks usually stem
from the fact that the Division is not giving crypto assets a “pass” from longstanding regulations.

Director Grewal said that individual investors “may bear a disproportionate burden” when the crypto market suffers
adverse events. He noted that non-White and lower-income investors have been recently identified as experiencing an
“outsized impact” from problems in the crypto market. He said that these populations may be attracted to crypto assets
due to their skepticism of the American financial system.

Director Grewal stated that failure to act in order to avoid criticism would be a failure to impartially enforce the laws for
the benefit of investors and our markets. He said that the Division cannot avoid confronting novel issues, especially
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when they trigger passionate beliefs. Director Grewal said crypto market participants seeking relief may do so through
advocating for rule changes or legislative relief. He believes that non-enforcement would be an abandonment of the
Division’s responsibilities and is not an option.

Director Grewal believes “the Howey and Reves tests remain . . . accurate means of identifying instruments that fall
within the jurisdiction of the securities laws,” which will be enforced “regardless of what label is used or technology is
involved.” Director Grewal said that to ignore the SEC’s rules in favor of the crypto space would be “unfair, unequitable,
and undemocratic.”

Policy Goals

Sanjay Wadhwa, Deputy Director of Enforcement, said that Director Grewal identified core goals for the Division last
year, including deterring misconduct, shaping market behavior, and ensuring accountability. In furtherance of these
goals, the Division has shaped its enforcement efforts to encourage proactive compliance. For example, Wadhwa
noted that the Division previously issued a $125 million fine for a books and records violation to gather the market’s
attention and further deterrence. Mr. Wadhwa noted that, when a firm agrees to implement improvements and the SEC
order maps out those improvements, it provides a guide for other firms to follow. Mr. Wadhwa also noted that the SEC
is rewarding proactive cooperation and mediation. The Division benefits from cooperators and, at times, has declined
to impose penalties due to a firm’s cooperation and remedial efforts.

SOX 304

Mr. Wadwha said the use of SOX 304 orders against senior executives who were not charged under any additional
provisions increased accountability and helped shape the behavior of individual market participants. He stated that the
use of SOX 304 incentivizes executives to detect and prevent misconduct at their firms.

Samuel Waldon, Chief Counsel, noted that, under SOX 304, an executive’s failure to reimburse for bonuses, contingent
compensation, and stock sale profits tied to a misstatement when an accounting restatement is required is a violation
of the law. Per Mr. Waldon, the purpose of SOX 304 is to incentivize officers to establish robust reporting and an
appropriate “tone at the top.” Consistent with those purposes, the Division has brought SOX 304 claims against non-
culpable CEOs and CFOs without limiting their requested reimbursement to the portion inflated by fraud. Mr. Waldon
noted that the use of Director and Officer (“D&QO”) insurance to fund the reimbursement is inconsistent with the policy
underlying the statutes. Accordingly, the Division will seek to prevent D&O insurance payments in settlements of SOX
304 claims. Similarly, allowing indemnification of any sort would eliminate or diminish the purposes of the statute. Mr.
Waldon stated that, when a firm had identified a misstatement, the CEO and CFO have the obligation to make a
repayment and that there would be no claim under SOX 304 once the repayment was made. He recommended that
CEOs and CFOs make such repayment as soon as possible to avoid assertion of claims by the Commission.

Officer and Director Bars

Mr. Waldon said that Officer and Director (“O&D”) bars are one of the most powerful remedies for the Commission. He
noted that the Division uses O&D bars when individuals demonstrate they are no longer fit to serve or, if an individual
has a likelihood of becoming an officer or director in the future, when an individual’s actions disqualify them from being
later fit to serve. The '33 Act and the Securities Exchange Act of 1934 (the “Exchange Act” or the “34 Act”) provide
statutory bases from which the Division can seek O&D bars based on unfitness or scienter. Additionally, Section
21(d)(5) of the '34 Act provides an equitable basis from which to seek an O&D bar when appropriate for non-scienter
based conduct. Mr. Waldon remarked that the Division will use this provision to seek O&D bars against individuals who
have not yet served as officers or directors but—based on the Division’s assessment of work experience, age, and
educational background—could potentially become an officer or director in the future.
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Disgorgement

Mr. Waldon noted that, consistent with the Supreme Court’s decision in Liu v. SEC, the SEC will only seek net profits in
disgorgement. It remains the obligation of the settling party to provide support for any expenses claimed as deductions.
Mr. Waldon highlighted that the SEC will review the expenses carefully to determine whether they are appropriate as
deductions. The SEC will also seek disgorgement even in cases where funds cannot be returned to investors and will
instead be sent to the Treasury. In insider trading cases, consistent with Section 21A of the Exchange Act, the SEC is
now seeking two-times penalties, plus an amount equal to the prejudgment interest they would have obtained had they
sought disgorgement. Mr. Waldon stated that the Commission will seek disgorgement to the fullest extent permissible.

Olivia Choe, Chief Litigation Counsel, described the Division’s continued efforts to litigate the contours of disgorgement
after the Supreme Court’s decision in Liu. Ms. Choe said that, after the Supreme Court remanded, the SEC obtained a
judgment ordering the defendant to disgorge $25 million, which was affirmed on appeal. Ms. Choe said the SEC is
seeing a number of cases agreeing that they have the authority to seek and enforce disgorgement where funds are
being sent to the Treasury when they cannot be sent to an identifiable victim.

Wells Process

Mr. Wadhwa said the Division’s approach to the Wells process is to decline requests for meetings unless there are
significant policy considerations, novel issues involved, or other relevant considerations exist. He reiterated that the
Wells process is still important and that the submissions impact decision-making at the Division. Mr. Wadhwa
acknowledged that the Division has walked away from potential charges as a result of certain Wells meetings. Mr.
Wadhwa said the Wells process is time-intensive and requires significant resources, and that the Division takes seriously
the views of its Staff during this process.

Trials

Ms. Choe discussed the cases taken to trial in the last year. Ms. Choe noted that there were 15 district court trials for
the SEC in the past year, the most since 2015. In contrast, due to the pandemic, during the prior year, the Commission
only had five trials. Ms. Choe reported that the SEC obtained a favorable jury verdict in thirteen of the cases, with a win
rate of over 85%. Additionally, the SEC prevailed at summary judgment on nine additional cases in 2022. Ms. Choe
said the types of cases varied, including insider trading, investor frauds, Ponzi schemes, and the commission splitting
rule, demonstrating the breadth of cases the Commission is willing to take to trial.

Ms. Choe cited to SEC v. Beasley in which the SEC obtained an asset freeze and a receivership in a $415 million Ponzi
scheme case. The SEC amended the complaint to add individuals who had earned $40 million from the scheme and
added their assets to the freeze. Ms. Choe highlighted the Commission’s success in both front- and back-end
enforcement against wrongdoers, including litigating against the CEO of an electric car company who moved to quash
the SEC’s subpoenas predicated on the CEO’s tweets. The court in that case denied the motion to quash. In a
collections action, the Commission obtained an asset freeze over a defendant’s assets, including a 45-foot catamaran,
when the defendant refused to pay a $7 million disgorgement award. In another case, a defendant was incarcerated
for repeatedly refusing to make payments toward a disgorgement award.

Former Commissioner Harvey Pitt asked to what extent SEC v. Jarkesy would impact forum selection. Ms. Choe
responded that the matter would be argued in appellate courts and the Supreme Court. She noted that, while the 15
trials in 2022 were all in district courts, the SEC will continue to use administrative proceedings, as appropriate, where
they are the only forum in which a particular claim could be brought, or relief sought, for the misconduct at issue.
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FCPA

Charles E. Cain, Chief of the Foreign Corrupt Practices Unit, discussed the ebb and flow of Foreign Corrupt Practices
Act (“FCPA”) enforcement proceedings and noted the number of cases has dropped over the past two years. He
attributed the trend to the nature of investigating conduct primarily occurring overseas, and explained COVID-19’s
impact on investigation timelines because of the need to obtain evidence abroad.

Mr. Cain further highlighted the types of industries being charged with violations of the Foreign Corrupt Practices Act
(“FCPA”), which includes financial services, telecommunications, and life sciences. By way of example, he discussed
the enforcement action against a waste management company for FCPA violations arising out of bribery schemes that
took place in Argentina, Brazil, and Mexico. He noted that it was unusual for a company of that size to lack internal
accounting controls procedures to ensure compliance with the FCPA. Notably, Mr. Cain explained that the Staff
engaged an auditor to assist in the investigation. Mr. Cain stated that the company ultimately agreed to pay $84 million
dollars to settle the SEC’s charges, as well as parallel criminal charges.

Mr. Cain also discussed the importance of international cooperation when investigating potential FCPA violations. He
explained that the Commission has strong relationships with law enforcement in the United States and abroad, which
facilitate international investigations. To illustrate, Mr. Cain noted that in June 2022, the Commission charged a global
steel pipe manufacturer with violating the FCPA in connection with a bribery scheme. Mr. Cain stated that this
investigation involved multiple jurisdictions and government agencies and posed substantial coordination issues. He
also mentioned that the company was a repeat offender, noting that in 2011 it had entered into a Non-Prosecution
Agreement with the Department of Justice and a Deferred Prosecution Agreement with the SEC, as a result of a
corruption scheme where the company paid bribes to obtain business from a state-owned entity in Uzbekistan.

To conclude, Mr. Cain explained that, although there is no cooperation program specific to the FCPA, the Staff tries to
strike a balance between incentivizing cooperation (such as via self-reporting) and the need for deterrence. In order to
streamline the investigative process, he advised entities not to wait until the investigation concludes to translate
documents and witness statements. He also suggested that companies should encourage employees to speak to the
Staff and consider facilitating travel for witnesses overseas for interviews with the Staff.

Whistleblowers

N. Creola Kelly, Chief of the Office of the Whistleblower, reviewed the Division’s commitment to whistleblowers,
highlighting the $226 million in distributions to 78 individuals, the SEC’s second highest year in terms of dollars awarded
and number of individuals. According to Ms. Kelly, this figure reflects an ongoing commitment to process whistleblower
claims more quickly despite COVID challenges. Ms. Kelly touched on a recent rulemaking which clarified the Division’s
position when considering a dollar amount for awards. The rule articulates when the Division can make awards on
related action when there is an alternative whistleblower program in place. The Commission remains committed to
investigating Rule 21f-17, and it takes efforts to impede or retaliate against whistleblowers seriously.

Reg Bl | Broker-Dealers

Daniel Gregus, Director of the Chicago Regional Office, discussed Regulation Bl. The regulation requires broker dealers
to act in the best interest of retail customers and creates four affirmative duties: (1) disclosure, (2) care, (3) conflict of
interest, and (4) compliance. The Division brought its first proceeding enforcing regulation Bl within the past year,
highlighting the care obligation and compliance obligation. The proceeding alleges that a broker-dealer sold
speculative and illiquid securities to fixed income customers. The Division alleged that the broker-dealer failed to
comply with its “care” obligation under Reg Bl due to a failure to exercise diligence associated with the particular
securities, as well as because the broker-dealer recommended the securities without adequate basis to believe that
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they would be in the clients’ best interests. Mr. Gregus said the firm also failed to establish and maintain appropriate
procedures to apply Regulation Bl to its business.

Stacy Bogert, Associate Director, Division of Enforcement, discussed the SEC’s actions against broker-dealers. Ms.
Bogert stated that broker-dealers are important gatekeepers who share responsibility for maintaining market integrity
and public confidence in the securities markets. She further noted that the SEC has brought over 40 cases over the
last 14 months stemming from inadequate Forms CRS, which are intended to be summaries provided to clients. She
stated that the SEC’s recent cases demonstrate a continued focus in this area. Additionally, she noted that the SEC is
also focused on off-channel communications at broker-dealers. She reiterated that, as gatekeepers who are essential
to market integrity, broker-dealers have record-keeping obligations. To illustrate, Ms. Bogert discussed a case brought
against a broker-dealer for what she characterized as a longstanding failure to maintain and preserve written
communications contained on personal devices. She noted that broker-dealer firms should recognize the reality of
how employees communicate, including via text messages, WhatsApp, and personal e-mail accounts. Finally, Ms.
Bogert explained that cybersecurity continues to be a focus for the SEC. She noted that broker-dealers are required to
safeguard customer information and are obligated to have sufficient policies and procedures to do so.

SPACs

D. Mark Cave, Associate Director of the Division, discussed three recent special purpose acquisition company (“SPAC”)
cases against both companies and individuals (including SPAC officers and sponsor entities). He noted that the SPAC
market declined following these enforcement actions. He stated that 75 SPACs went pubilic this year, compared to 600
in 2021 and over 200 in 2020. However, Mr. Cave noted that the market remains active, as there are between 500 and
600 SPACs searching for acquisition targets looking to close in the next few months. He observed an uptick in pressure
for deals to close but a narrowing set of targets. There is also an uptick in liquidations for the first time. Mr. Cave stated,
in short, as the market changes, so does the need to assess how risks are evolving.

To illustrate the inherent nature of conflict of interest risks in SPACs, Mr. Cave noted that the Staff recently charged an
investment adviser for failure to disclose a conflict of interest where he had ownership interest in several SPACs but
caused a fund to participate in PIPE transactions and purchase SPAC shares in the open market. He stated that the
SEC is considering new rules to regulate the SPAC space to address conflict of interest issues.

EPS Initiative

Mr. Cave also explained the SEC’s use of data analytics to develop leads and evidence. He focused on the EPS Initiative,
which uses data analytics to identify violations relating to earnings management. Mr. Cave noted the Staff has brought
five EPS Initiative cases thus far and stated that these matters would have been difficult to detect without using data
analytics. For example, earlier this year, the Staff filed a case against a public company and its former CEO for alleged
misconduct, which resulted in the EPS Initiative’s largest civil penalty to date, $8 million. Cave also highlighted a recent
enforcement action against a public company and two former executives for accounting and disclosure fraud in a case
where the company substantially cooperated in the course of investigation by providing evidence that the Staff did not
uncover. Mr. Cave stated that this settlement illustrates the impact of early and effective cooperation.

Crypto Assets and Cyber Unit

Ms. Choe noted that the SEC has been actively litigating cases in the crypto asset space and to expect more actions in
this space in the coming year. The Division has expanded the Crypto Assets and Cyber Unit and delegated additional
trial resources to those matters.

David Hirsch, the incoming chief of the Crypto Assets and Cyber Unit, said that he wanted to continue to deploy
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resources to ensure fairness of the markets and improve efficiency. Mr. Hirsch said that registration is key in this area,
particularly for issuers. Section 5 of the ’33 Act is vital to ensuring that investors get access to the information to which
they are entitled so they can make accurate decisions on which issuances they would like to invest. Mr. Hirsch said
this would require the hiring of attorneys and consultants and to make sure the wellbeing of investors is at the forefront.
Mr. Hirsch referenced two cases in which investors lost tens of millions of dollars collectively to fraud. He stated that if
there were a greater culture of compliance, it would have been easier for investors to distinguish between fraudulent
and legitimate opportunities.

Mr. Hirsch noted that registration is key for secondary markets as well. Registration would help make platforms and
participants more accountable. Secondary markets should have systems in place to prevent wash trading and market
manipulation on networks that can be opaque. Mr. Hirsch said SEC v. Wahi shows how the SEC will approach this
topic. Mr. Hirsch stated that, in the long term, a no- or low-accountability financial system has not historically been
great for retail investors. There must be an ability to keep known fraudsters out of the network.

With respect to cybersecurity, Mr. Hirsch said that reporting a breach is key for issuers. He cautioned that if an issuer
is aware of a breach, they should be on the lookout for insider trading between the time of the breach and its disclosure.
Registrants also must focus on safeguarding consumers’ personally identifiable information. Public issuers should
respond appropriately and timely.

Former Commissioner Gallagher encouraged the SEC to continue providing additional guidance in the crypto asset
space. Director Grewal responded noting that he was hopeful the public can see that the Division is being more
intentional with its analyses, what it is looking at, and articulating a path forward. The Division is encouraging
participants to come in and have an open dialogue.

Complex Financial Instruments Unit

Osman Nawaz, Chief of the Complex Financial Instruments Unit (“CFI”), described the CFI unit’s history, stating that it
was created over 12 years ago in the wake of the financial crisis to ensure the agency is at the cutting edge of complex
markets. Today, the markets have increased in size and volume of trading activity. The role of CFl is to have expertise
in complex markets. Mr. Nawaz said enforcing the law in opaque markets where complex products trade is a priority
because it promotes market integrity, increases transparency, and protects against system-wide risk. CFl is pacing its
investigations with care to be proactive and strategic, and is using data analytics both in support of its investigations
and to surveil markets. CFI has noticed the growth in popularity of equity swaps and is repurposing Exchange Act
Section 9(j) (i) in response.

Market Abuse Unit

Thomas P. Smith, Jr., Acting Regional Director, New York Regional Office, spoke about the Market Abuse Unit’s (“MAU”)
success in using data analytics to identify fraud. He stated that data analytics is a major component of the MAU,
generating leads for more than half of the cases filed by the SEC. Mr. Smith explained that data analytics is used,
among other things, to review trading records and public filings and examine factors such as how often traders trade,
the timing of their trades, the types of trades made, and whether individuals are trading in concert. He also noted that
the MAU has brought, and will continue to investigate, insider trading cases in the crypto space and is not concerned
with the label of a security when investigating such cases.

Asset Management Unit

Jason J. Burt, Acting Regional Director, Denver Regional Office, focused his remarks on the work of the Asset
Management Unit (“AMU”), noting that it has been a very busy year for the unit. Mr. Burt stated that the AMU’s goals
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include ensuring that advisers are meeting their fiduciary duties to their clients, particularly in terms of acting in their
best interests. Mr. Burt cautioned advisers to “say what you do and do what you say.” He explained that advisers
should subordinate their own interests to those of their clients, avoid misrepresentation of fees, and disclose all aspects
of how they are compensated.

Additionally, Mr. Burt stated that much of what the AMU does concerns conflicts of interest between advisers and their
clients. He urged advisers to review the Division of Asset Management’s 2019 fiduciary interpretation release discussing
conflict disclosures. He also noted that the SEC will likely continue bringing cases stemming from advisers placing
clients in different share classes without adequate disclosures. Finally, Mr. Burt stated that the SEC will continue to
place more focus on individual liability to help deter misconduct by investment advisers.

Public Finance Abuse Unit

Rebecca Olsen, Deputy Chief of the Public Finance Abuse Unit, discussed her work with municipal bonds and public
pension funds. She explained that the municipal securities market is a $4 trillion market, where state and local
governments issue debt securities to finance a wide variety of public projects, like infrastructure. Ms. Olson explained
that municipal bond actions are to protect investors and issuers. Ms. Olson stated that the Commission regulates three
categories of participants in the market: (1) municipal issuers; (2) broker-dealers; and (3) municipal advisers.

With respect to municipal issuers, Ms. Olson highlighted three recent enforcement actions. First, a school district and
its former Chief Financial Officer were charged with misleading investors who purchased $28 million in municipal bonds
where the district and former CFO provided investors with misleading budget projections that indicated the district could
cover its costs and would end the fiscal year with a positive fund balance. The investigation revealed that the district
was instead engaged in significant deficit spending. Second, the SEC charged another school district and its former
Chief Financial Officer with misleading investors in the sale of $20 million of municipal bonds where the district and
former CFO failed to report payroll and construction liabilities, and falsely reported having general fund reserves in its
audited financial statements. Ms. Olsen reiterated the crucial gatekeeper role auditors play and noted that the SEC also
charged the district’s auditor with improper financial conduct in connection with the audit of the financial statements.
Third, the SEC charged a city, its former finance director, and its former school district Chief Financial Officer with
misleading investors with bond offering documents that included outdated financial statements and did not disclose
that the district was experiencing financial hardship for overspending on teacher salaries. The investigation revealed
the former CFO was aware of the significant shortfall but misled a credit rating agency as to the severity of the shortfall.
The investigation further revealed that the city’s finance director and its municipal advisor were aware of the financial
distress and overspending on teacher salary, yet made no effort to inform investors of the overspending risk.

With respect to broker-dealer abuses, Ms. Olsen discussed the SEC’s enforcement action against a broker-dealer and
its former CEO for unfair dealing in connection with a municipal bond tender offer. The investigation revealed that during
the course of the tender offer, the broker-dealer and the former CEO purchased outstanding bonds and sold them to
an affiliate of the broker-dealer. According to Ms. Olsen, this case highlights the underwriters’ obligation to deal fairly
with clients by disclosing any financial interests in the deal. In addition, she discussed municipal bond flipping schemes.
She noted that it is common in municipal bond offerings to be oversubscribed and that, in such a scenario, there are
rules giving retail investors priority over other investors, including broker-dealers. To illustrate, Ms. Olson highlighted
the SEC’s enforcement action against a broker-dealer that engaged in a scheme which allowed improper diversion of
bonds intended for institutional clients to traders acting as “flippers” who sold the shares to other broker-dealers for a
profit. In other instances, the broker-dealer circumvented the priority rules and obtained bonds for its own inventory.
Ms. Olsen noted that the case highlights the importance of preserving higher priority for investors.

With respect to municipal adviser misconduct, Ms. Olsen discussed the SEC’s first action enforcing the Municipal

Vedder Price P.C. is affiliated with Vedder Price LLP, which operates in England and Wales, Vedder Price (CA), LLP, which operates in California, and Vedder Price Pte. Ltd., which operates in Singapore.



Securities Rulemaking Board Rule G-42, which sets forth core standards of conduct (including the disclosure of conflicts
of interest) on the duties of non-solicitor municipal advisors. The SEC charged a municipal advisory firm and its two
principals with violating their statutory fiduciary duties, engaging in unregistered municipal advisory activities, and
related misconduct with respect to charter school clients. The investigation revealed that the principals left their
employer, an underwriting firm, to establish a new municipal advisor firm focused on charter schools. The principals
subsequently entered into fee-splitting arrangements with their former employer. Ms. Olsen stressed that such
arrangements are prohibited when the municipal advisor will be providing advice to clients of the underwriter.
Furthermore, the principals did not disclose to its clients the conflicts of interest arising from their relationship with their
former employer.

Miscellaneous

Mr. Gregus addressed individual accountability, stating that the Division will hold individuals accountable for actions of
their companies. This includes seeking bars for officers and directors as well as other professionals such as in-house
counsel.

He also discussed cooperation credit, noting that common elements of cooperation include self-reporting and robust
remediation, including revised evaluations, paying back investors, bolstering internal controls, and improving
governance.

He further noted that auditors are important gatekeepers and will continue to be a priority for the Division. Other
priorities include market integrity, offering frauds, environmental social governance, and insider trading cases.

Judicial Developments

The conference also included a panel featuring several litigators from the Division. This panel addressed recent
statutory and litigation developments.

Challenges to Administrative Proceedings: SEC v. Cochran

Michael Conley, Solicitor, Daniel Staroselsky, Senior Appellate Counsel, and Dominick Freda, Assistant General
Counsel, discussed challenges to administrative proceedings and SEC v. Cochran, which was one of the most recent
cases to go to the Supreme Court. According to the panel, the Supreme Court will consider whether a district court
may hear a suit where the respondent in an administrative proceeding is seeking to have the proceeding enjoined on
the basis of statutory defects. The panel noted that Cochran—whose case comes out of the Fifth Circuit and was
consolidated with a case from the Ninth Circuit raising similar issues—questioned whether the Commission’s
Administrative Law Judge tenure violates Article Il of the U.S. Constitution and whether the administrative adjudication
process violates the due process clause. The panel recounted the history of the case, noting that the district court held
that challenges to an ongoing administrative proceeding must proceed within a court of appeals (as opposed to being
heard by a district court while the administrative proceeding is pending), that Cochran then appealed the decision which
was first affirmed by the Fifth Circuit and then reheard en banc and reversed in part, with the majority finding that the
district court had authority over the Article Il claim. The panel noted that the Commission appealed the ruling, and the
Supreme Court granted certiorari due to the circuit split.

Challenges to No Admit/No Deny

Michael Conley and Jeffrey Berger, Senior Appellate Counsel, discussed challenges to the No Admit/No Deny policy
for consent judgments. The group first discussed the origins of the No Admit/No Deny policy, originally adopted in
1972, which permits defendants settling with the Commission to settle without admitting to the alleged wrongdoing but
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also prohibits settlement unless the defendant agrees not to deny the alleged misconduct. The objective of the policy,
according to the SEC, is to prevent the factual basis for the settlement from being called into question and to preserve
the Commission’s ability to seek relief in court should the defendant breach the agreement.

The SEC panel noted that, in 2011, a judge in the United States District Court for the Southern District of New York
refused to enter a consent judgment due to the “no admit” part of the policy and that the Commission appealed the
order to the Second Circuit which held that it was an abuse of discretion to require admissions prior to entry of a consent
judgment. The panel also identified challenges to the “no deny” part of the policy, specifically a 2016 challenge by an
individual who had entered into a consent judgment with the Commission 13 years earlier. According to the panel, he
invoked Federal Rule of Civil Procedure 60(b)(4), arguing that the “no deny” clause made the judgment partially void
by violating his first amendment rights by precluding him from denying the allegations in the complaint. The panel
stated that the district court agreed with the Commission and denied the Rule 60(b)(4) motion, and that this denial was
affirmed by an appellate court. The panel identified two other cases addressing similar challenges (one in the D.C.
Circuit and one in the Fifth Circuit), and stated that all such challenges have been unsuccessful so far, but it is clear that
individuals are interested in this issue.

Post-Liu Developments

Michael Conley, Jeffrey Berger, and Kerry Dingle, Senior Appellate Counsel, discussed post-Liu developments. In Liu,
a case involving the statute of limitations for a disgorgement remedy, the Supreme Court remanded for recalculation of
the disgorgement, and the district court entered a revised disgorgement order. Liu appealed the court’s calculation of
expenses and imposition of joint and several liability. The Ninth Circuit affirmed the disgorgement, agreed with the
district court that each of the purported expenses claimed were ill-gotten gains or made in furtherance of fraud, and
found no error in holding the defendants jointly and severally liable.

The SEC panel also stated that, as a general principle, courts follow pre-Liu precedent that after the Commission
establishes profits, the burden shifts to the defendants to show that the figure is not reasonable and to prove reasonable
expenses. The panel further noted that, post-Liu, courts have held that wrongdoers may be liable on their own as
well as jointly and severally liable for concerted wrongdoing. The panel stated that it remains an open question as to
whether, under Section 21(d)(5) of the 34 Act, equitable principles allow the deposit of disgorged funds into the
Treasury when it is infeasible to return the funds to investors—an issue left to lower courts by the Supreme Court’s Liu
ruling.

Insider Trading: SEC v. Clark

Michael Conley, Dominick Freda, and David Lisitza, Senior Appellate Counsel, discussed insider trading and SEC v.
Clark. In Clark, the Commission alleged that Clark made over $200,000 from buying short-term out-of-the-money call
options shortly before a merger, based on a tip from his brother-in-law who worked at one of the companies involved
in the merger. The case went to trial in the United States District Court for the Eastern District of Virginia. The SEC
panel noted that, after the Commission rested its case, Clark’s counsel orally moved for judgment as matter of law
pursuant to Federal Rule of Civil Procedure 50(a), arguing that the Commission presented no direct evidence that a tip
had occurred and that the time for the Commission to meet its burden for evidence had come and gone. The SEC
panel noted that the court granted this motion in a short ruling from the bench, and that they believe the court
disregarded the Commission’s evidence, improperly weighed that evidence, and made credibility determinations that
should have been left to jury. The panelists further stated their belief that the court ignored most of the Commission’s
evidence regarding concealment and made inappropriate credibility determinations, and that the Commission has
appealed the ruling, that briefing was completed in July, and that oral argument is not yet scheduled.

Vedder Price P.C. is affiliated with Vedder Price LLP, which operates in England and Wales, Vedder Price (CA), LLP, which operates in California, and Vedder Price Pte. Ltd., which operates in Singapore.



* % %

For additional information, please contact Brooke E. Conner at +1 (312) 609 7529, Rachel T. Copenhaver at +1 (312)
609 7514, Ryan S. Hedges at +1 (312) 609 7728, Michael J. Quinn at +1 (424) 204 7734, Matthew A. Rossi at +1
(202) 312 3020, Junaid A. Zubairi at +1 (312) 609 7720, Marie E. Christiansen at +1 (424) 204 7769, Eric Hyla at +1
(312) 609 7695, Nusra Ismail at +1 (312) 609 7892, Joshua Nichols at +1 (312) 609 7724, Francisca T. Wolfenson
Chimenelli at +1 (212) 407 7785 or any Vedder Price attorney with whom you have worked.
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