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Judicial Sale of Ships: The Beijing Convention

In June 2022, the United Nations Commission on International Trade Law (UNCITRAL) approved
the final draft of the Convention on the Judicial Sale of Ships produced by UNCITRAL’s Working
Group VI and simultaneously recommended its adoption by the General Assembly of the United
Nations at its upcoming 77th session to be held in New York, New York, beginning on September
13, 2022. UNCITRAL further recommended that the General Assembly authorize a signing
ceremony to be held “as soon as practicable” in 2023 in Beijing, and that the Convention be
thereafter known as the “Beijing Convention on the Judicial Sale of Ships” (the “Convention” or
“Beijing Convention”).

If adopted by the General Assembly, and ratified by the requisite number of UN member states,
the Convention will introduce important legal protections for innocent purchasers of ships sold
by judicial sale, while leaving unaffected the separate stakeholder interests of shipowners and
creditors involved in the judicial sales process. This article will trace the background of judicial
sales and the current unmet need for comity between nations with respect thereto. It also will
discuss the protections envisioned by the Convention and how those protections might affect the
judicial sale of ships in the United States.

A. Background on the Judicial Sale of Ships

The arrest and judicial sale of ships to foreclose upon preferred ship mortgage liens, maritime
liens and maritime claims comprise a fundamental feature of admiralty and maritime law practice
worldwide. In the United States, the procedure is largely informed by the Commercial Instruments
and Maritime Liens Act (“CIMLA”),2 the Supplemental Rules for Admiralty and Maritime Claims
and Asset Forfeiture Actions (the “Supplemental Rules”), the local admiralty rules of the federal
district courts, and judicial precedent.®

In the United States, a preferred ship mortgage* constitutes “a lien on the mortgaged vessel in
the amount of the outstanding mortgage indebtedness secured by the vessel.”® Upon default of
any term of the mortgage, the mortgagee may commence an action in rem against the vessel
in a U.S. federal district court, regardless of whether the vessel is a U.S. documented vessel or
a foreign flag vessel.* When a vessel is sold by order of a district court in a civil action in rem
brought to enforce a preferred mortgage lien or a maritime lien, “any claim in the vessel existing
on the date of sale is terminated, including a possessory common law lien ..., and the vessel is
sold free of all those claims.””
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by courts throughout the world, particularly in cross-border situations where the ship registry
and auctioning court are in different jurisdictions. If potential purchasers are uncertain that the
transfer of good and marketable title by the auctioning court will be accepted by courts in other
port states, or that the vessel’s flag state will recognize the transfer of title for deletion purposes,
then it seems inevitable that sale prices will soften or evaporate to reflect such uncertainties, to
the detriment of all concerned.
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again, it was facing the prospect of constant harassment and misconduct instigated by the
former owner. Accordingly, the purchaser sued the mortgagee for failure to release its mortgage.
The basis of the purchaser’s claim was that although the judicial sale cleansed the vessel of pre-
existing liens and encumbrances, it did not eliminate the owner’s claim of ownership, a position
that the court quickly rejected based upon its reading of CIMLA and judicial precedent. After
various legal skirmishes in the district court in which the mortgagee prevailed, the case was
heard by the federal appellate court, which also sided with the mortgagee.

C. The Beijing Convention

The Convention, consisting of 24 Articles and two corresponding annexes (Annex | and Annex
I), “governs the international effects of a judicial sale of a ship that confers clean title on the
purchaser.”*® |t is built around the aspirational premise that “adequate legal protection for
purchasers may positively impact the price realized at judicial sales of ships, to the benefit of
both shipowners and creditors, including lienholders and ship financiers.”® The goal of the
Convention is the establishment of uniform rules “that promote the dissemination of information
on prospective judicial sales to interested parties and give international effects to judicial sales of
ships sold free and clear of any mortgage or hypothéque and of any charge.”®

Under the Convention, the expression “judicial sale” of a ship means any sale of a ship: “(i)
Which is ordered, approved or confirmed by a court or other public authority either by way of
public auction or by private treaty?' carried out under the supervision and with the approval of a
court; and (i) For which the proceeds of sale are made available to the creditors.”?? In the United
States, an admiralty sale in rem would clearly qualify as a “judicial sale” for purposes of the
Convention. A private sale conducted without judicial intervention would not. Nor would a private
sale conducted under supervision of a U.S. federal court, pursuant to the Judicial Sales Act,? if
the proceeds of such private sale are not otherwise made available to creditors.

The Convention applies to the judicial sale of a ship only if: “(a) The judicial sale is conducted in
a State Party; and (b) The ship is physically within the territory of the State of judicial sale at the
time of that sale.”* If the United States does not accede to the Convention by becoming a party,
the Convention will not apply to judicial sales conducted within the United States. If the United
States does accede to the Convention, the Convention will apply to admiralty sales in rem, but
it is presently unclear whether it will apply to vessel sales approved by U.S. bankruptcy courts
when the vessel is located without the United States at the time of sale.

As a general rule, the Convention respects the laws of the “State of judicial sale”® and expressly
states that the judicial sale “shall be conducted in accordance with the law of the State of judicial
sale.”? However, as the key to the effective functioning of the Convention is the issuance of a
“certificate of judicial sale” by the State of judicial sale, local laws must incorporate or allow for
certain provisions and requirements of the Convention, including those dealing specifically with
the notice of judicial sale. Under the Convention, a certificate of judicial sale may be issued only
if the notice requirements set forth in the Convention are met. Those requirements cover much
territory, including the persons to whom notice must be given (including address requirements),
the contents of the notice, publication of the notice, transmission of the notice to the “repository,”?”
and translation(s) of the notice.?®

The laws of the United States governing the judicial sale of ships, as currently constituted, do not
require the detailed notice requirements contemplated by the Convention. Under CIMLA, notice
of a civil action to arrest a vessel must be given to the master of the vessel, the holder of any
recorded notice of claim of lien against the vessel, and the mortgagee of the vessel.?® However,
there are no specific notice requirements with respect to the judicial sale of vessels, other than
those contained in the local admiralty rules of the auctioning court (which vary as between such
courts) and the specific requirements contained in the order of sale issued by such court.*

As mentioned above, the key to the Convention is the so-called “certificate of judicial sale,” which
is issued to the purchaser of the vessel. This document must be issued by the court or other
public authority that conducted the sale conferring clean title to the ship, following completion
of the sale.®' The certificate must be substantially in the form of the template attached as Annex
Il to the Convention and must contain 11 different elements and averments, as set forth in the
Convention.® The State of judicial sale must transmit the certificate to the repository.® Subject to
certain limited exceptions, discussed below, the certificate of judicial sale will constitute “sufficient
evidence of the matters contained therein.”?*
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The Convention’s requirements regarding the certificate of judicial sale would substantially
alter the process by which the judicial sale of ships is currently practiced in the United States.
At present, the court having jurisdiction over the vessel being sold will issue an order of sale,
containing the detailed requirements of the sale. The U.S. Marshal conducts the sale and issues
a bill of sale to the successful purchaser. The sale is typically “confirmed” by the court that issued
the order. There is no separate mandate requiring the court to issue a certificate in the detailed
format contemplated by the Convention. Should the Convention eventually become law in the
United States, the preparation of the certificate may be delegated to the U.S. Marshal.®

The legal effect of the certificate of judicial sale lies at the heart of the problem that the drafters
of the Convention aimed to correct. Under the Convention, a judicial sale for which a certificate
of judicial sale has been issued will have “the effect in every other State Party of conferring clean
title to the ship on the purchaser.”® In other words, whenever a judicial sale of a ship is conducted
in the State of judicial sale, and a proper certificate of judicial sale is issued by the court or
other public authority that conducted the sale, the transfer of clean title to the purchaser will be
recognized by every other State Party, without more, subject to certain limited exceptions.®” In
addition, if requested by the purchaser of the vessel, the registrar “or other competent authority
of a State Party” must take certain actions upon presentation of the certificate of judicial sale,
including the following:

* Deletion of “any mortgage or hypothéque and any registered charge attached to the ship
that had been registered before completion of the judicial sale;”®

* Deletion of the ship “from the register” and the issuance of a “certificate of deletion for the
purpose of new registration; "%

* Registration of the ship “in the name of the purchaser or subsequent purchaser;”+

* Updating the register “with any other relevant particulars in the certificate of judicial sale;”*'
and

* Deletion of the ship “from the bareboat charter register” and issuance of “a certificate of
deletion,” if applicable.*

To prevent the type of abusive litigation that followed the judicial sale of the AHMET BEY, the
Convention provides that if an application to arrest a vessel is made before a court in a State
Party, on the basis of a claim “arising prior to a judicial sale of the ship,” that application must be
denied upon presentation of a certificate of judicial sale.*® Similarly, if a ship is arrested by order
of a court in a State party, on the basis of a claim “arising prior to a judicial sale of the ship,” the
court must order the release of the ship upon presentation of a certificate of judicial sale.*

Lastly, the Convention contains an important savings clause which states that the Convention
shall not preclude a State from “giving effect to a judicial sale of a ship conducted in another State
under any other international agreement or under applicable law.”*® Moreover, despite its scope,
the Convention will not interfere with local procedures for distributing the proceeds of judicial sale
or establishing priorities thereto.*® Nor will the Convention affect any “personal claim against a
person who owned or had proprietary rights in the ship prior to the judicial sale.””

D. Final Observations

The Secretary-General of the United Nations is designated as the depositary of the Convention.*
Following its adoption by the General Assembly, the Convention will be open for signature by
all States on a date in 2023 to be determined.” It will be subject to “ratification, acceptance or
approval” by the signatory States and open to accession by all States that are not signatories.®
The Convention will enter into force 180 days “after the deposit of the third instrument of
ratification, acceptance, approval or accession.”!

The impetus for the Convention is the achievement of comity and cooperation between nations
with respect to the legal effects of the judicial sale of a ship conducted in another nation. In this
regard, the purposes of the Convention are not dissimilar to those which motivated the New
York Convention on the Recognition and Enforcement of Foreign Arbitral Awards in 1958. Given
its purposes and legal structure, it is widely expected that the General Assembly will adopt the
Convention in early 2023 and that it will be open for signature shortly thereafter.
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In the United States, the President has the power to make international treaties with the advice
and consent of the U.S. Senate, provided that two-thirds of the Senators present concur.?
Although the Biden Administration appears to support the Convention, it is presently unclear
whether the Senate will consent to it. Nonetheless, the need for the certainty and predictability
of result that the Convention aspires to deliver is obvious regardless of whether it is ratified by
the United States. However, in the interest of uniformity, if the United States fails to ratify the
Convention, consideration should at least be given to appropriate changes to domestic law,
whether it be the Supplemental Rules, the CIMLA, or the rules and regulations of the U.S. Coast
Guard, to bring judicial ship sale procedures in the United States in line with the notice provisions
of the Convention.

John E. Bradley
Shareholder

+1 (212) 407 6940
jbradley@vedderprice.com

After a long hiatus, Vedder Price was delighted to sponsor once again the 26th Annual Chi-
Stat Reception on June 8, 2022. Vedder Price and hosts Greg May, Valkyrie BTO Aviation; Stan
Chmielewski, Aircastle Advisor LLC; Nick Popovich, Sage-Popovich, Inc; Dean Gerber, Valkyrie
BTO Aviation; Tom Heimsoth, Willow Aviation Services; Gil West, Cruise LLC; Chris Cox, Blue
Star Aviation and industry-leading professionals celebrated Chicago’s commercial aviation
presence and the comeback of a long-standing tradition in our industry.
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Shipping - Finance), Michael E. Draz
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Raviv Surpin (Transport: Aviation
and Air Travel — Finance) and Jeffrey
T. Veber (Transport: Aviation and Air
Travel — Finance) were recognized as
Leading Individuals.

Clay C. Thomas (Transport: Rail and
Road - Finance) was recognized as a
Next Generation Lawyer.

Legal 500 also recognized as a Rising
Star Justine L. Chilvers (Transport:
Aviation and Air Travel — Finance).

Editorially Recommended:

Adam R. Beringer
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Finance)

John E. Bradley
(Transport: Shipping — Finance)
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Put Option Agreements in Aviation Financing -
Additional Considerations for Finance Parties

In the August 2021 edition of the Vedder Price Global Transportation Finance newsletter, the
article “Put Option Agreements In Aviation Financing”, accessible here, briefly summarized
the origins and basic structure of the keepwell put option agreement commonly utilized
by finance parties in aircraft financings involving a People’s Republic of China (the “PRC”)
parent leasing company (the “PRC Parent”).

In transactions that utilize keepwell put option agreements, finance parties will typically
focus on the financial and credit support undertakings provided by the PRC Parent under
the keepwell put option agreement. After all, as addressed in our August 2021 article, the
keepwell put option agreement is provided by the PRC Parent in lieu of a parent guarantee.
In line with the focus on the PRC Parent’s role, it has become standard practice for finance
parties to require sanctions and anti-money laundering undertakings from the PRC Parent
in connection with such aircraft financings. However, certain risks associated with potential
trade and export control restrictions and attributable to the structure of the keepwell put
option arrangement can easily be overlooked by finance parties. This article highlights such
risks and suggests a list of questions that the internal compliance and legal teams of finance
parties may need to consider in relation to potential trade and export control restrictions
when assessing the risks associated with a particular aircraft financing utilizing the keepwell
put option arrangement.

In a typical aircraft financing involving a PRC Parent that utilizes a keepwell put option
agreement, (i) the PRC Parent (which is considered to be “onshore” for purposes of this
article) (A) forms a special purpose company (the “SPC”) outside of the PRC (which is
considered to be “offshore” for purposes of this article) and (B) owns, directly or indirectly,
the shares in the SPC; (ii) the finance parties (which are considered to be “offshore” for
purposes of this article) make a loan to the SPC; (iii) the SPC leases the aircraft to an airline
(the “Leasing Arrangement”); (iv) the SPC grants security over the aircraft and the lease
agreement relating to the Leasing Arrangement in favor of the finance parties; and (v) the
PRC Parent provides a keepwell put option agreement in favor of the finance parties to
support the obligations of the SPC under the aircraft financing.

In the context of aircraft financing, the put option agreement is a keepwell arrangement
which allows the security trustee on behalf of the finance parties to require the SPC, as
borrower (the “Borrower”), to sell, and the onshore PRC Parent to purchase, the financed
aircraft following a loan event of default (the “Purchase Arrangement”). Using the put
option structure with the pretext of purchasing the aircraft, the PRC Parent has an ostensibly
legitimate reason to transfer funds to the offshore Borrower, and such funds can in turn
be used to satisfy outstanding loans owed under the aircraft financing. Under a purchase
option structure, the PRC Parent provides the liquidity support and undertakings to support
the offshore aircraft financing by entering into the put option agreement.

Finance parties consider many different aspects when assessing the risks associated with a
particular aircraft financing, including, among other things, financial, credit and asset risks. In
a particular aircraft financing utilizing the keepwell put option arrangement described above,
an often overlooked structural risk exists due to the Leasing Arrangement and the Purchase
Arrangement, as both instances may entail a transfer of the aircraft from one jurisdiction
to another. Internal compliance and legal teams of finance parties would be prudent to
consider trade regulations of the United States and other relevant jurisdictions designed
to control the export of certain aircraft products and technologies to certain end users.
There are potentially two tiers of transactions that could trigger export restrictions that merit
consideration by internal compliance and legal teams: (i) the Leasing Arrangement (i.e., the
leasing of the aircraft by the Borrower to the airline) and (ii) the Purchase Arrangement (i.e.,
the transfer of the aircraft from the SPC to the PRC Parent in the event the put option under
the keepwell put option agreement is exercised).
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The United States trade regulations, for example, are designed to control the export of
certain U.S. products and technologies to certain countries and end users, and also to block
U.S. parties from engaging in transactions with sanctioned parties. Through export controls,
the United States monitors the export of controlled items — components, technology and
technical data — and restricts such export through licensing, where necessary. Sanctions
can be used to block certain categories of transactions with certain entities. Further, the
U.S. government has designated a list of entities as “military end users” that are subject to
enhanced export controls. The United States has a policy of denying applications for licenses
to export certain controlled products to military end users, including end users in the PRC.

The export of non-military aircraft is regulated by the Export Administration Regulations
(“EAR”), 15 C.F.R. §§ 730 et seq. Aircraft are controlled items, which means the U.S.
Commerce Department’s Bureau of Industry and Security (“BIS”) has enumerated restrictions
on their export, including, in some instances, licensing requirements. Controlled products
are categorized with an Export Control Classification Number (‘ECCN”) classification on the
Commerce Control List, where the specific licensing requirements and restrictions are listed
by ECCN number. If an export license is required, then an application to BIS identifying the
parties to the transaction, including the end user and end use, will need to be submitted.

In a typical aircraft financing utilizing the keepwell put option arrangement, it is not unusual
(i) for the Borrower to lease a Boeing or Airbus model commercial passenger aircraft to an
airline located or habitually based outside of the PRC (the “Foreign Airline Jurisdiction”)
pursuant to a lease agreement and (ii) for the airline to use and operate the aircraft in
the Foreign Airline Jurisdiction and/or internationally. While the facts and circumstances
particular to each aircraft financing (e.g., the location of the Foreign Airline Jurisdiction,
the identity of the airline, the Borrower’s jurisdiction of incorporation, the proper ECCN
classification for the aircraft and leasing of new or used aircraft, among other things) would
need to be considered, the SPC is unlikely to be considered the end user of the aircraft in
this context initially (after all, it is the airline that uses and operates the aircraft). However,
it may be important for internal compliance and legal teams to further consider whether or
not the transaction would be permissible if the SPC were the end user. This is because the
SPC could terminate the lease with the airline and take possession of the aircraft, thereby
possibly becoming an end user itself. Put differently, even if the airline was a low-risk end
user under initial assessment of the trade and export control regulations, there is a risk that
the parties to this transaction could make a decision that would replace a lower-risk end
user with a higher risk end user, in the case where the SPC is an entity subject to trade and
export control regulations. Therefore, from a risk standpoint, finance parties should consider
whether the SPC could be an end user or a military end user and whether or not trade and
export control regulations would apply in this circumstance. As an end user or a military end
user, export licenses may be required upon assessment of the relevant trade and export
control regulations.

Although the aircraft financing is structured so that the airline will use and operate the aircraft
under the Leasing Arrangement, the SPC itself owns and holds title to the aircraft. In the event
the Purchase Arrangement occurs (i.e., the finance parties have exercised their put option
under the keepwell put option agreement, thereby requiring the PRC Parent to purchase
the aircraft from the SPC), the PRC Parent takes title to the aircraft and becomes its owner.
From a risk standpoint, the finance parties should consider whether the PRC Parent could
be deemed to be an end user or a military end user and, if so, whether trade and export
control regulations would apply to the Purchase Arrangement and if export licenses may
be required. For example, if trade and export control regulations do apply to the Purchase
Arrangement and required licenses are not (or cannot be) procured by the PRC Parent, this
raises the query whether the PRC Parent could or would be permitted to pay the purchase
price under the keepwell put option agreement. This may materially impact the finance
parties’ ability to fully utilize the liquidity and structural support offered by the keepwell put
option arrangement.

Likewise, the finance parties would need to consider whether the Purchase Arrangement
would trigger a transfer of the aircraft from one jurisdiction (e.g., the Foreign Airline
Jurisdiction) to the PRC because that transfer may constitute a re-export subject to the
EAR or other similar export control regulations. The potential export of the aircraft from one
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jurisdiction to the PRC in the event the put option under the keepwell put option arrangement
is exercised may constitute a re-export to the PRC that could require an export license under
relevant trade and export control regulations. Similar to the above, whether or not licenses
are required and whether such licenses may not (or cannot) be procured by the PRC Parent,
may have a material impact on the finance parties’ risk and credit assessment of the aircraft
financing.

Therefore, to more fully assess the risks associated with an aircraft financing utilizing a
keepwell put option structure, it may be useful for the internal compliance and legal teams of
the finance parties to ask the following questions:

Question #1: Do the finance parties have any reason to believe that the ultimate end user
of the aircraft will be the SPC or the PRC Parent?

Question #2: Do the finance parties have any reason to believe that the SPC or the PRC
Parent could be considered a military end user?

Question #3: Do the finance parties have any reason to believe that an export license will
be required?

Question #4: Do the finance parties have any reason to believe that the Purchase
Arrangement would be considered an export thereby requiring enhanced
trade and export control analysis?

While the list of questions above is by no means comprehensive, the internal compliance and
legal teams of finance parties are encouraged to at least initially consider these questions
in relation to potential trade and export control restrictions that may apply to their aircraft
financings utilizing a keepwell put option arrangement. Whether a transaction would be
subject to trade and export control regulations tends to be specific to the relevant facts
and circumstances particular to that transaction. Therefore, this article is not intended as
an in-depth analysis or assessment of trade and export control regulations that may be
relevant to a particular aircraft financing keepwell put option arrangement, the SPC or the
PRC Parent. However, this article highlights a structural risk often overlooked by finance
parties that merits further consideration while assessing the overall risks associated with
such aircraft financings.

Internal compliance and legal teams of finance parties are encouraged to consult a member
of the Vedder Price Global Transportation Finance and International Trade & Compliance
teams for advice regarding trade and export control regulations that may be particular to the
facts and circumstances of their transactions.
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Judicial Sale Of Ships: The Beijing Convention

United Nations Information Service Press Release, UN Commission on International Trade Law
concludes 55th Session in New York, UNIS/L/333 (20 July 2022) (https://unis.unvienna.org/
unis/en/pressrels/2022/unis|333.html). Our former colleague, Francis X. Nolan Ill, served as a
United States delegate and legal advisor to UNCITRAL’s Working Group VI, and, before that, as
a member of the Comité Maritime International (“CMI”) Working Group on Judicial Sale of Ships
that originally drafted what has become the Beijing Convention.

- See 46 U.S.C. §§ 31301 - 31343.

©

Internationally, the courts of many maritime nations are guided by one or more of the major
international conventions dealing with maritime liens and the arrest of ships. See International
Convention for the Unification of Certain Rules Relating to Maritime Liens and Mortgages, 1926;
International Convention Relating to the Arrest of Sea-Going Ships, Brussels (May 10, 1952);
International Convention on Maritime Liens and Mortgages, 1993; and International Convention
on Arrest of Ships, Geneva (March 12, 1999). The United States has not ratified any of these
conventions.

N

Under U.S. law, a preferred mortgage “(A) means a mortgage that is a preferred mortgage under
[46 U.S.C. § 31322] ...; and (B) also means ..., a mortgage, hypothecation, or similar charge
that is established as a security on a foreign vessel if the mortgage, hypothecation, or similar
charge was executed under the laws of the foreign country under whose laws the ownership of
the vessel is documented and has been registered under those laws in a public register at the
port of registry of the vessel or at a central office.” 46 U.S.C. § 31301(6).

Id. at § 31325(a).
Id. at § 31325(b)(1).
Id. at § 31326(a).

o

~

Supplemental Rule C(1)(a)-(b).

©

It is the “primary role and mission” of the Marshal to “obey, execute and enforce” orders of the
U.S. district courts. 28 U.S.C. § 566(a).

s

- See United States Marshals Service Policy Directives, Admiralty 1 11.3.Q (https://www.
usmarshals.gov/sites/default/files/media/document/united-states-marshals-service-policy-
directives-service-of-process.pdf) (“USM Policy Directives”).

See 46 C.FR. § 67.77(a) (“When title to a vessel has passed by court action, that passage must
be established by copies of the relevant court order(s) certified by an official of the court.”).

0

See 46 C.FR. § 67.263(b). In the case of U.S. documented vessels sold at judicial auction by
non-U.S. courts, encumbrances will be removed from the record upon the filing of a “copy of the
order from a court of competent jurisdiction certified by an official of the court declaring title to
the vessel to be free and clear, or declaring the encumbrance to be of no effect, or ordering the
removal of the encumbrance from the record.” Id. at 263(a).

See, e.g., Liberian Maritime Law (RLM-107) § 102 (07/2018).

@

s

- See, e.g., Republic of the Marshall Islands Maritime Act 1990 (MI-107) § 304 (Rev. Oct/2016).

&

The CMI has curated many of these cases and decisions on its website.

See Goldfish Shipping, S.A. v. HSH Nordbank AG, No. 07-3518, 2008 U.S. Dist. LEXIS 93135
(E.D. Pa. Nov. 3, 2008), motion to amend denied, 623 F. Supp. 2d 635 (E.D. Pa. 2009), affirmed,
2010 U.S. App. LEXIS 8224 (3d Cir. Apr. 21, 2010).

E

See GTF Newsletter, Reregistering Vessels After Foreclosure Sale (October 2011) (https://www.
vedderprice.com/reregistering-vessels-after-foreclosure-sale-10-12-2011).

- Convention, Article 1 (Purpose).

©

Convention, Preamble.

20 Id.

8

According to UNCITRAL, a “private treaty sale” is one that ordinarily results from “arrangements
normally between the mortgagee and the prospective purchaser that were approved by the
court of judicial sale.” See Report of the United Nations Commission on International Trade Law,
Section IV.B, at 1 31 (Fifty-fifth session 2022).

- Convention, Article 2(a) (Definitions).
28 U.S.C. §§ 2001-2004.

8

N
R

Convention, Article 3(1) (Scope of application).

%

The expression “State of judicial sale” refers to “the State in which the judicial sale of a ship is
conducted.” Convention, Article 2(k) (Definitions).

3

- Convention, Article 4(1) (Notice of judicial sale). Local law will also provide “procedures for
challenging the judicial sale prior to its completion and determine the time of the sale for the
purposes of ... [the] Convention.” Id.

5

The “repository” is the Secretary-General of the International Maritime Organization “or an
institution named by ... [UNCITRAL].” Convention, Article 11 at 1 1 (Repository).

»
8

See Convention, Article 4 (Notice of judicial sale) and Annex | thereto. The Convention is silent
as to whether the State of judicial sale or the party causing the judicial sale of the vessel is
responsible, in fact, for the fulfillment of the notice requirements. In circumstances where a
certificate of judicial sale cannot be issued for some reason, principles of international comity
(which are preserved under the Convention) may always be called upon to protect the interests
of interested stakeholders.

2946 U.S.C. § 31325(d).

30-See USM Policy Directives 1 11.3.2.b, at 10.

31 Convention, Article 5 at 1 1 (Certificate of judicial sale).
% d. at 2.

3 Id. at 13.

3 1d. at 15.

3. As the Convention is considered for ratification by the United States, standing committees of the
U.S. Maritime Law Association, such as the Marine Financing Committee and the Committee
on Practice and Procedure, are expected to work collaboratively to devise and recommend
conforming uniform protocols and requirements.

@
8

Convention, Article 6 (International effects of a judicial sale).

@
5]

A judicial sale of a ship will not have international legal effect in a State Party (other than the
State where the judicial sale was conducted) in circumstances where a court in the State Party
“determines that the effect would be manifestly contrary to the public policy of that other State
Party.” Convention, Article 10 (Circumstances in which judicial sale has no international effect).
This “public policy” approach is not dissimilar to the one taken in the New York Convention on
the Recognition and Enforcement of Foreign Arbitral Awards. See Atrticle V, section 2(b) (https://
www.newyorkconvention.org/english).

38 Convention, Article 7 at 1 1(a) (Action by the registry).
% Id. at 11(b).

. Id. at 11(c).

4 1d. at 11(d).

“2d. at V2.

»
&

Convention, Article 8 at 1 1 (No arrest of ship).

“Id. at 12. The courts of a State of judicial sale are vested with “exclusive jurisdiction” to hear any
claim or application seeking to avoid the judicial sale. Convention, Article 9 (Jurisdiction to avoid
and suspend judicial sale), 1 1.

&

Convention, Article 14 (Other bases for giving international effect).

IS
&

Convention, Article 15 at 1 1(a) (Matters not governed by this Convention).

Id. at 11(b).

s
5

&

Convention, Article 16 (Depositary).

&

Convention, Article 1 at 1 1 (Signature, ratification, acceptance, approval, accession).

g

Id. at 11 2-3. All instruments of ratification, acceptance, approval or accession must be
deposited with the depositary. /d. at 1 4.

51- Convention, Article 21 at 1 1 (Entry into force).

52 U.S. Constitution, Article Il, Section 2.

10
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The Vedder Price Global
Transportation Finance team

is one of the largest, most
experienced and best recognized
transportation finance practices

in the world. Our professionals
serve a broad base of clients across
all transportation sectors, including

the aviation, aerospace, railroad,
general equipment and marine
industries, and are positioned to serve
both U.S.-based and international
clients who execute deals worldwide.

This communication is published periodically by the law firm of Vedder Price. It is intended
to keep our clients and other interested parties generally informed about developments in
this area of law. It is not a substitute for professional advice. For purposes of the New York
State Bar Rules, this communication may be considered ATTORNEY ADVERTISING. Prior
results do not guarantee a similar outcome. Vedder Price PC. is affiliated with Vedder Price
LLP, which operates in England and Wales, and with Vedder Price (CA), LLP, which operates
in California, and Vedder Price Pte. Ltd., which operates in Singapore. Vedder Price Pte. Ltd.
is a corporation registered in Singapore with Registration No. 201617336E. We use the word
“Partner” to refer to a member of Vedder Price LLP. © 2022 Vedder Price. Reproduction of
this content is permitted only with credit to Vedder Price. For additional copies or an electronic
copy, please contact us at info@vedderprice.com.



https://www.vedderprice.com/adam-r-beringer
https://www.vedderprice.com/john-t-bycraft
https://www.vedderprice.com/mark-j-ditto
https://www.vedderprice.com/michael-e-draz
https://www.vedderprice.com/geoffrey-r-kass
https://www.vedderprice.com/james-kilner
https://www.vedderprice.com/theresa-mary-peyton
https://www.vedderprice.com/daniel-j-barlin
https://www.vedderprice.com/daniel-m-cunix
https://www.vedderprice.com/ciara-davenport
https://www.vedderprice.com/gabriela-demos
https://www.vedderprice.com/conor-a-gaughan
https://www.vedderprice.com/jillian-s-greenwald
https://www.vedderprice.com/casper-howells
https://www.vedderprice.com/jeffrey-landers
https://www.vedderprice.com/john-g-munyon
https://www.vedderprice.com/joel-r-thielen
https://www.vedderprice.com/brian-d-wendt
https://www.vedderprice.com/gavin-hill
https://www.vedderprice.com/neil-poland
https://www.vedderprice.com/dylan-potter
https://www.vedderprice.com/derek-watson
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https://www.vedderprice.com/jack-goold
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https://www.vedderprice.com/john-pearson
https://www.vedderprice.com/sarah-yeow
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https://www.vedderprice.com/clay-c-thomas
https://www.vedderprice.com/ayn-l-moldave
https://www.vedderprice.com/lisa-a-clark
https://www.vedderprice.com/simone-m-riley
https://www.vedderprice.com/bill-gibson
https://www.vedderprice.com/ji-woon-kim
https://www.vedderprice.com/benavon-lee
https://www.vedderprice.com/mie-miura
https://www.vedderprice.com/greg-whillis
https://www.vedderprice.com/tinuade-v-familuyi
https://www.vedderprice.com/caleb-p-ohrn
https://www.vedderprice.com/nathan-m-telep
https://www.vedderprice.com/john-e-bradley
https://www.vedderprice.com/justine-chilvers
https://www.vedderprice.com/cameron-a-gee
https://www.vedderprice.com/john-f-imhof
https://www.vedderprice.com/kevin-macleod
https://www.vedderprice.com/christopher-a-setteducati
https://www.vedderprice.com/jeffrey-t-veber
https://www.vedderprice.com/amy-s-berns
https://www.vedderprice.com/sahiba-m-chopra
https://www.vedderprice.com/alexandra-m-davidson
https://www.vedderprice.com/john-h-geager
https://www.vedderprice.com/kayla-m-mistretta
https://www.vedderprice.com/majk-kamami
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https://www.vedderprice.com/edward-k-gross
https://www.vedderprice.com/david-m-hernandez
https://www.vedderprice.com/francisco-koishi-ishino
https://www.vedderprice.com/jonathan-m-rauch
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