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New “Wage Theft” Law Imposes Greater Wage-Hour Responsibilities 
on NY Employers and Increases Penalties for Violations

The New York Wage Theft Prevention Act (WTPA), 
effective April 12, 2011, responds to a popular belief 
that many New York employers shortchange (or 
completely fail to pay) their employees’ overtime 
wages.1  While not changing the underlying 
requirements for paying overtime wages, the WTPA 
imposes very stringent new notice requirements on 
employers, and enhances penalties for both willful 
and non-willful violations of the wage-hour laws.

Notice Requirements
For employers, the most newsworthy aspect of the 
WTPA is the legislation’s notice  provisions.  The 
Labor Law currently requires employers to notify 
newly hired employees of their regular rate of pay, 
payday and rate of overtime pay, and the Labor 
Department has added a controversial requirement 
that employers inform employees of the type of 
exemption claimed if the employee is deemed 
exempt from overtime requirements.  The WTPA 
imposes additional notice requirements.

  Newly Hired Employees
The WTPA requires employers to notify all newly 

hired employees of the following:  (1) the basis for 
the wage payment (i.e., hourly, daily, weekly, by 
commission, per piece, etc.) and (2) whether the 
employer intends to claim any wage deductions 
(e.g., meal or lodging allowances).  This notifi cation 
must be provided in both English and the language 
identifi ed by the employee as his or her primary 

language.  In addition, all employers must obtain a 
signed acknowledgment from each newly hired 
employee on forms that must be maintained for a 
minimum of six years.  If an employer thereafter 
intends to amend any of the terms included in the 
initial notifi cation, it must notify the employee in 
writing seven calendar days prior to the change.

  Current Employees
The WTPA also requires employers to provide 

the same notifi cation to all current employees (rate 
of pay, basis for the wage, etc.) by February 1, 2012, 
and by February 1 in every subsequent year 
thereafter, again in both English and the employee’s 
“primary language,” with  annual acknowledgment 
forms maintained for a minimum of six years.2   

  Penalties for Failure to Notify
If an employer fails to provide a newly hired 

employee with the appropriate notifi cation within ten 
days of the start of employment, the employee may 
recover damages in the amount of $50 per week for 
each week the violation continued (up to $2,500) 
plus costs and reasonable attorneys’ fees.  If the 
employer does not provide the wage notifi cation to 
a current employee, the employee may recover 
$100 per week (up to $2,500) plus costs and 
reasonable attorneys’ fees.

Pay Period Requirements
The WTPA also codifi es several Department of 
Labor pay period regulations, including the 
requirement that employers include the following 
information with every wage payment:  the 
employee’s regular rate of pay, the basis for that 
rate, the amount of gross and net wages paid and 
any applicable deductions.  Employers must 

1 In the last year alone, the State’s Department of Labor recovered $28.8 
million in unpaid wages.

2 The Commissioner of Labor is required to prepare template notifi cation forms 
that comply with the law’s requirements.
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maintain these records for a period of no less than 
six years. 

Increased Penalties
Employers who violate the state’s wage and hour 
laws—not only the new provisions of the WTPA—
will be subject to enhanced civil and criminal 
penalties.  Both willful and non-willful violations may 
subject a corporate entity as well as individual 
offi cers and managers to liability.

  Civil Remedies
The WTPA amends the Labor Law by raising the 

liquidated damages recoverable by employees who 
win a civil or administrative action for unpaid 
overtime from the current 25 percent of the lost 
wages to 100 percent.  This provision makes the 
state law equal in severity to federal overtime law 
for liquidated damages.  Successful employees 
may also be awarded prejudgment interest, 
attorneys’ fees, and 15 percent interest if the 
employer fails to pay the court-awarded damages 
within 90 days of judgment.

  Criminal Penalties
Employers who fail to pay minimum and overtime 

wages may be convicted of a misdemeanor, fi ned 
up to $20,000 and face up to one year in prison, 
and employers who violate the law multiple times 
within a six-year period may be guilty of a felony.  
Employers who fail to maintain accurate records 
may be fi ned up to $5,000 and imprisoned for one 
year.  The fi ne can increase to $20,000, however, 
for employers who commit a second violation within 
a six-year period.  Finally, employers found guilty of 
violating the wage payment laws may be required 
to post a notice of the violation in a visible workplace 
location for up to one year.  If the violation was 
willful, however, the employer may also be required 
to post the notice in a location visible to the public 
for up to 90 days.

Antiretaliation Provisions
The WTPA also provides greater protection to 
employees who complain about employer wage 
and hour violations or whom the employer believes 
to have made such complaints.  Where the 
employee demonstrates that an employer engaged 
in retaliatory conduct, the Commissioner of Labor 

may award liquidated damages up to $10,000, 
reinstatement, back pay, and/or front pay in lieu of 
reinstatement.

How Should Employers 
Respond to the WTPA?
The WTPA does not change the basic overtime pay 
requirements of New York’s wage and hour laws, 
but it does impose signifi cant new requirements on 
the state’s employers, including enhanced damages 
and penalties for violations.  Its very title, suggesting 
that failure to pay proper overtime pay is “theft,” 
marks the severity of the legislature’s attitude about 
wage-hour violations. 

Ensuring compliance with the laws is therefore 
more important than ever.  We strongly recommend 
that employers:  (1) prepare to comply with the new 
employee notice requirements that go into effect in 
April, including updating—where necessary—
notices and forms, wage payment practices, record-
keeping practices and the accuracy of worker 
classifi cations, both as to employee status and as 
to exempt/nonexempt status; and (2) prepare to 
comply with the new requirement that all notifi cations 
be provided in both English and the language 
identifi ed by the employee as his or her primary 
language.  

Because the New York State Department of 
Labor is preparing the requisite template forms in a 
variety of languages, employers should consider 
including some form of the following provision in the 
English-language version of the initial notice:  “If 
your primary language is not English, please contact 
us to obtain this form in the language that you 
consider to be your primary language.  Any 
information provided relating to the language that 
you consider to be your primary language will only 
be used for purposes of compliance with New York 
Labor Law § 195.”  This language should protect 
the employer from the accusation that it made an 
impermissible inquiry regarding the employee’s 
national origin.

Call Alan M. Koral (212-407-7750) or any other 
Vedder Price attorney in the New York Labor and 
Employment Group with questions.  Vedder Price 
will be happy to assist you in any way possible to 
avoid wage-hour liability.   
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