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Supreme Court Extends Retaliation Claims to More Employees 

In its 2006 Burlington Northern 
decision, the U.S. Supreme Court 
adopted a relatively easy standard 
for stating a retaliation claim under 
Title VII.  On May 27, 2008, it issued 
two decisions which, in effect, enable 
more employees to bring retaliation 
claims.  Although the decisions come 
as no surprise, they highlight the 
increasing risk that employers face 
for retaliation claims.  

In the fi rst of the two cases, the 
Court ruled that the claimant could 
state a retaliation claim under 
Section 1981.  CBOCS West, Inc. v. 
Humphries, No. 06-1431.  Like Title 
VII, Section 1981 prohibits 
employment discrimination based on 
race but it has a longer statute of 
limitations than Title VII and, unlike 
Title VII, has no administrative fi ling 
requirements and no cap on 
compensatory and punitive 
damages.   

The case grew out of the fi ring of a 
black associate manager at a 
Cracker Barrel restaurant in Illinois, 
who claimed he was fi red because of 
his race and because he had 
complained to fellow managers that 
another black employee had been 
terminated because of his race.  
There was no question that Section 

1981 covered the claim that the 
associate manager was fi red 
because of his race.  The issue 
before the Supreme Court was 
whether Section 1981 also covered 
the claim that he was discharged in 
retaliation for complaining of race 
discrimination toward a co-worker.  

In the Court’s second decision, 
the issue was whether federal 
employees can bring retaliation 
claims based on adverse 
employment actions against them for 
engaging in protected activity under 
the Age Discrimination in 
Employment Act (ADEA).  Gomez-
Perez v. Potter, No. 06-1321.  The 
ADEA specifi cally allows retaliation 
claims by private-sector employees 
but is silent as to federal workers.  
The case involved a postal worker in 
Puerto Rico who alleged she 
suffered a series of reprisals from 
her supervisors after fi ling a charge 
with the EEOC.  

In both cases, the Supreme Court 
held that retaliation claims could be 
brought under the statute at issue.  
Although neither decision was 
unexpected, they will provide more 
employees with the ability to bring 
retaliation claims when these claims 
are already on the rise.  The number 

of EEOC charges alleging 
retaliation has doubled since 1992 
and showed the largest year-to-
year increase (18 percent) of all 
EEOC fi lings in 2007.  Retaliation 
claims now account for about 30 
percent of all EEOC charges.

Because of the differences 
between Title VII and Section 1981, 
employers will face not only more 
claims but also greater exposure for 
claims alleging retaliation for 
opposing or complaining of race 
discrimination.  Individuals who may 
not have fi led a timely Title VII 
retaliation claim may still bring a 
Section 1981 retaliation claim.  And, 
as noted above, Section 1981 
provides a more robust remedy 
than Title VII because it does not 
limit the amount of compensatory 
and punitive damages recoverable.  
Section 1981 even covers small 
employers who may not meet the 
15-employee threshold for Title VII 
coverage.  Offering more time to fi le 
suit, higher damages and universal 
employer coverage, Section 1981 
will be the remedy of choice for a 
claimant alleging he was subjected 
to adverse employment action for 
complaining about race 
discrimination.  
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Retaliation claims remain one 
of the most signifi cant risks 
employers face, especially when 
dealing with incumbent employees 
who engage in protected activity.  
This week’s Supreme Court 
decisions extend that risk to more 
employers.  With proper policies 
and training, the risk can be 
mitigated and controlled.  We 
encourage our clients to contact 
Bruce R. Alper (312-609-7890) or 
Christopher L. Nybo (312-609-
7729) with questions about these 
decisions or retaliation issues 
generally.


