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PREPARING FOR THE AVIAN FLU PANDEMIC

Inrecent months, therehasbeen growing concern about the possi bility of apandemicfluoutbreak. Asof June29, 2006,
thedeadly avianflustrain (H5NI reference) had been confirmedin 53 countriesand linked to 228 reported human cases.
Although human-to-human transmission (aprecursor to any pandemic outbreak) hasnot been detected, the continuous
mutation and reassortment of the virus makes this devel opment likely, according to some experts.

Expertspredict that theimpact of an avian flu pandemicwould be massiveintermsof individual saffected and the
illness' severity. WithintheUnited States, theviruscould strikeover 90 million people (30% or moreof thepopulation),
requirehospitalizationfor 9.9 millionandresultin 1.9 milliondeaths. TheWorld Health Organization (WHO) predicts
anywhere from 2 million to 7.4 million deaths, an estimate it characterizes as conservative.

Giventheseforebodingfigures, thepotentially debilitatingi mpact of apandemic outbreak onbusiness—inparticul ar,
the unprecedented rate of employee absenteeism—is not difficult to envision. If the number of people infected
approacheseven afraction of thepredicted numbers, businessdisruptionwoul d besignificant. Inadditiontobeingsick
themselvesor caring for sick relatives, employees may decide not to go to work simply out of fear (reasonable or not)
of being exposed themselves. Expertspredict that up to one-third of al employees may stay at home and not work for
up to three weeks and that businesses could face up to 40% absenteeism at any one time.

Due to the predictions and specul ation in connection with avian flu, many businesses are undertaking pandemic
preparedness plans. Such planning efforts bear some resemblanceto other emergency preparedness plans businesses
havedevel opedto copewith potential disruptionssuch asnatura disasters, Y 2K, SARSor terrorism. If thepredictions
above materialize to some degree, businesses may be faced with a problem the magnitude of which has never before
been experienced.

How to prepare for and respond to the business disruption a pandemic could cause must be decided primarily by
businessleaders, not lawyers. Neverthel ess, empl oyersdevel oping plans have encountered employment-rel ated | egal
issues, and it is conceivabl e that others may arise in the course of further preparations. For example:

Occupational Safety and Health Act (OSHA): OSHA requires employersto provide aworkplace
freefrom recognized hazardslikely to cause death or serious physical harm. If aninfected employeewith
acommunicable condition comesto work and spreadsthe virusto others, employers could face potential
OSHA violations, possibly under the* General Duty” clause. Moreover, OSHA providesthat employees
may refuseto cometo work if they reasonably believethat thereisan imminent threat of death or serious
physical harm.

Health Insurance Portability and Accountability Act (HIPAA), Americans with Disabilities
Act (ADA) and State Privacy Laws: Employers attempting to gather information about the spread of
avian flu among employees should be mindful of applicable privacy laws. HIPAA prohibitshealth plans
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from disclosure of employee healthinformation, but it may permit usesor disclosuresof protected health
information that are necessary for public health reasons. The ADA’ sprivacy provisionsgrant protection
to al employeeswith respect to employer medical testsand inquiries and the dissemination of employee
medical information. Many states also have medical privacy rules regarding the disclosure or use of
employeehealthinformation.

Family and M edical Leave Act (FMLA) and Other Leave Palicies: For eligible employees, the
FMLA would cover employees who require time off for their own illness and to care for sick family
members. SomestatelawsprovidemoregenerousleavebenefitsthantheFMLA. Employersmust decide,
under existing or special leave palicies, whether to permit extended leaves beyond FMLA or state law
requirements and how to treat absent employees not eligible for FMLA or state leave. Moreover,
employers may consider requiring employees to stay at home, mandating the use of paid leave (i.e.,
vacation) at company-determinedtimes, not compensating employeesat al whileonleave, and other leave-
related policies raising ahost of legal and businessissues. Pay issuesfor both exempt and non-exempt
employees under the Fair Labor Standards Act are also triggered by employee absences initiated by the
employee or the employer.

Telecommuting: Permitting or expanding theuseof telecommutingintheevent of apandemicraises
variousissues. Telecommuting may increasetherisksof disclosurefor tradesecretsand other confidential
businessinformation. The recent incident involving a stolen laptop containing personal datarelating to
millions of U.S. veterans and their familiesillustrates how the security of business information may be
inadvertently jeopardized by telecommuting. Employers may also want to review policiesand practices
regarding work at home to ensure compliance with state and federal overtime laws for non-exempt
workers to whom telecommuting is made avail able.

National Labor RelationsAct (NLRA): Employerswith unionized employees may be restricted
by coll ectivebargai ning agreementsintheir ability to changepoliciesin responsetothe pandemic. Refusal
to work because of unsafe work conditions may be considered “ protected concerted activity” should
employers take action against such employees.

There are several good resources available on the Internet related to pandemic preparedness and avian flu in
generd:

e www.pandemicflu.gov (the federal government’ s website)
e http://www.osha.gov/dsg/guidance/avian-flu.html (OSHA)
o http://www.cdc.gov/flu/avian/index.html (Centersfor Disease Control)

e http://www.who.int/csr/disease/avian_influenza/en/ (WHO)
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To help employers plan for and deal with legal questions that may arise, Vedder Price has formed a Pandemic
Preparedness Task Force. If you have questions about pandemic preparation efforts or related issues, please call
Chuck Wolf (312/609-7888), Peter Kelly (312/609-7875), Chris Nybo (312/609-7729), or any other VVedder Price

attorney with whom you have worked.
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Managing Shareholder of the firm’s New York office, Neal I. Korval
(212/407-7780), or, in New Jersey, John E. Bradley (973/597-1100).
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