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Labor and employment law trends of interest to our December 22, 2005
clients and other friends.

MILITARY LEAVE REGULATIONS ISSUED

On December 19, 2005, the Department of Labor (“DOL") issued final regulations under the Uniformed Services
Employment and Reemployment Rights Act of 1994, as amended (“USERRA"). These are the first comprehensive
regul ationsever i ssued describing theempl oyment and reempl oyment rightsof military servicemembersunder federal
law. Thefull text of thefinal regulationscanbefoundat: http://mww.nacua.org/documents/USERRA_Final Rules.pdf.

The regulations become effective January 18, 2006. Employers should review and update as necessary their
military leavepoliciesandrel ated practi cesat thistimeto ensurethat they are consi stent withthenew federal regulations
and applicable state laws.

Highlightsof theregulationsinclude:

» Jointemployer s. Theregulationscontainabroad definition of joint employer. Whentwoentities, such
asastaffing company anditsclient, both exercisecontrol over aspectsof anindividual’ semployment,
the regulations impose obligations on both entities with respect to employment and reemployment
rights.

e Job applicants protected. The regulations clarify that hiring decisions are covered by USERRA’s
non-discriminationrulesand generally prohibit anapplicant’ smilitary servicestatusor obligationsfrom
being considered as a negative factor in hiring decisions.

* Scope of “services in the uniformed services’ clarified. The regulations define in detail the
varioustypes of servicefor which an employeeisentitled to the protections of the law including not
only active duty and inactive duty for training, but also military fitness examinations, funeral honors
duty, and di saster-response appoi nteeserviceupon activation of the Nati onal Disaster M edical System
or anauthorizedtraining program. Inaddition, National Guard serviceunder federal, but not state, call-
up is protected by USERRA. Although state call-ups of National Guard members due to floods and
other local matterstechnically arenot covered by USERRA, many stateshavelawsextending similar
employment protections under those circumstances.

* Preparatory time protected. The regulations make clear that an employee need not necessarily
report for military duty immediately after leaving his or her employment in order to be entitled to
USERRA reemployment rights. Depending on the circumstances, including the expected duration of
the service, the amount of notice received by the employee, and the location where the service will
beperformed, theregulationsstate that additional timemay reasonably be necessary for an employee
to rest or to arrange his or her affairs before leaving home to report for duty.
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» Advance notice requirements. The regulations confirm that an employee’ s notice of leave under
USERRA may be either written or oral and also that it must be provided to the employer asfar in
advance asis reasonable under the circumstances. The regulations recognize that, in rare instances,
an employee may not be able to provide any advance notice of the need for leave.

e Statements of Intent to Return to Work. Under the regulations, an employee is not obligated to
inform his employer about whether he intends to return to work following military service. The
regulationsal so state that, because reemployment rights cannot bewaived, an €ligible employeewho
makesatimely applicationfor reemployment isentitled toreemployment evenif heinitially informed
told hisemployer that he would not be returning to work after completing his military service.

* Five-year maximum period of service. The regulations clarify the calculation of the five-year
maximum on protected periodsof serviceunder USERRA and al sothevariousexceptionstothat five-
year maximum.

» Reapplicationandreportingback towor k. Therulesconcerning reapplicationfor employment and
thetimewithinwhich an employeemust report back towork, bothin casesof short-term and extended
periods of service, have been clarified.

* Entitlement to non-seniority benefits. Theregulationsreiterate that employees absent for military
service are entitled to the “ non-seniority rights and benefits’ generally provided by the employer to
employees on aleave of absence. The regulations confirm that vacation accrual isconsidered anon-
seniority benefit and generally must be provided to employees on military leave only if provided to
employees on other comparable types of leave.

« 24 monthshealth benefitscontinuation. The regulationsreflect changesto USERRA made by the
Veterans Benefits Improvement Act of 2004, which extended from 18 to 24 months the maximum
period of elective continuation of employer-sponsored health insurance that must be offered to an
employee leaving for military service. The regulations also contain special rules addressing the
application of USERRA’s hedlth insurance continuation requirements to multi-employer health
benefits plans.

*  Reemploymentrights. Theregulationscontain detailed guidanceon reemployment rights, including
timing and application of the* escal ator principle” indeterminingtheposition, seniority status, andrate
of pay to which areturning employeeisentitled.

* Retirement plan benefits. The regulations provide additional guidance on the administration of
gualified retirement plans under USERRA, including timing of required employer contributionsfor
periodsof military service, therepayment of defined benefit plan distributionsreceivedin connection
with a period of military service, and calculating an employee's presumed “compensation” for
retirement plan purposesfor periodsof unpaid military leave. Theregul ationsal so containspecial rules
governing multi-employer pension plans, including the alocation of responsibility for employer
contributions.
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e Multiple avenues for pursuing USERRA claims. Any person claiming rights or benefits under
USERRA may file a complaint with the DOL’s Veterans Employment and Training Service
(“VETS"). The regulations emphasize that this avenue is optional. An individual need not file a
complaint with VETS before commencing alawsuit to enforce his or her USERRA rights.

* Employer notice. The regulations also contain arevised model notice for employersto post in all
workplaces as required by the V eterans Benefits Improvements Act of 2004. The noticeisavailable
at http://www.dol.gov/vets/programs/userra/poster.htm.

If you have any questions about rights, benefits and obligations under USERRA, or would like assistance in
reviewing your organization’ smilitary leave policiesand practicesinlight of the new regul ations, please contact Tom
Hancuch (312/609-7824), Jenny Friedman Koerth (312/609-7786), Elizabeth Noonan (312/609-7795) or any other

Vedder Price attorney with whom you have worked.
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