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Immigration Law Alert

Permanent Visa Retrogression

The U.S. Department of State (DOS) issued its monthly
visa bulletin for October, which lists the cutoff dates for
beneficiariesof family- andemployment-basedimmigrant
visa petitions. As of October 1, 2005 (thefirst day of the
2006 fiscal year), early cutoff dates were imposed in the
first (EB-1) and second (EB-2) employment-based
immigrant visacategoriesfor nationalsof Chinaand India,
andfor all countriesinthethird (EB-3) category. Thisisthe
firsttimein severa yearsthat therehavebeen priority date
backlogsin the EB-1 and EB-2 categories.

Thenewvisabulletinhas enormousimpactonindividuas
with pending applications for permanent residence.
Employeesfrom Chinaand Indiawho arethe beneficiaries
of approved 1-140 immigrant worker petitionsin the EB-1
and EB-2 categorieswill only beabletoapply for adjustment
of gtatusto permanent residenceif their priority datesoccur
before the dates listed. Employees in the third category,
many of whom possessonly abachelor’ sdegree, must now
waittofileanadjustment of statusapplicationfor atleast four
years, whileemployeesbornin Indiamust now wait at least
seven years. Fortunately, there are no cutoff dates for
ScheduleA workers(e.g., nursesand physical therapists) in
thethird category.

Wewill continueto monitor thesituation affectingvisa
numbers, and provide updates received from the DOS.

DV Lottery

The DOS announced registration instructions for the 2007
Diversity Visa (DV) Lottery, which began on October 5,
2005. Persons seeking to enter the lottery program must
register online through the designated Internet website
duringtheregigtration period. Thewebsitefor registeringfor
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the2007DV Lottery, www.dvlottery.state.gov, isavailable
through noon (EST) December 4, 2005.

The 2007 Diversity Visa Lottery marks the third year
that electronic registration is required. Paper entries and
mail-in requestsfor Diversity VisaLottery registration are
not accepted. In response to demand, the DOS tripled the
number of servershosting theregistrationwebsitethisyesr.
In addition, persons submitting entries to the 2007 DV
L ottery will receive anoticeof receipt containing hisor her
name, dateof birth, country of chargeability, andatime/date
stampindicatingwheninformationwasproperly registered
on the website.

There is no fee charged for entering the Diversity
Visa Lottery. Those selected will be notified by mail only
between May and July 2006. To qualify for the visa, an
applicant must haveahighschool educationoritsequivalent,
whichisdefined as successful completion of atwelve-year
courseof e ementary and secondary education, or twoyears
of work experiencewithinthefiveyearspreceding thedate
of theapplication, inan occupationthat requiresat least two
years' training or experience.

Through the DV Lottery, 50,000 permanent resident
visasare availableannually to personsfrom countrieswith
low ratesof immigrationtotheUnited States. For DV -2007,
natives of the following countries are not eigibleto apply,
sincethey sent atotal of morethan50,000immigrantstothe
U.S. inthe previousfive years: Canada; China (mainland-
born); Colombia; Dominican Republic; El Salvador; Haiti;
Indiia; Jamai ca; Mexi co; Pakistan; Philippines; Poland; Russia;
South Korea; United Kingdom (except Northern Ireland)
and itsdependent territories; and Vietham. Personsbornin
Hong Kong SAR, Macau SAR, and Taiwan are digible.

Each year, millions of individuals apply for the DV
programduringtheregistration period. Therefore, sel ected
applicantswhowishtoreceivevisasmust act promptly on
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their cases to ensure they receive a visa number. DV-
2007 visas will be issued between October 1, 2006 and
September 30, 2007. Once all of the 50,000 DV visas
have been issued, the program will end for the year. For
that reason, itispossiblethat visanumberscould beused
up prior to September 30, 2007.

H-1B (Specialty Occupation) Visas—Cap Crisis

The H-1B visa dlows employers to sponsor a foreign
national for atemporary professiona position(e.g., enginesr,
financia analyst, physician, graphicdesigner, researcher) if
the foreign national has at least a bachelor’s degree in the
speciaizedfiddnormally requiredfortheposition. However,
only 65,000 new H-1B visas are available in the U.S. for
eachfiscal year,andonAugust 12, 2005, theU.S. Department
of Homeland Security (DHS) announcedthat it had reached
itsquotacf H-1B visas. Exceptinvery limitedcircumstances,
no new H-1B petitionswill beaccepted until April 1, 2006,
for a gart date of October 1, 2006. However, foreign
nationasaready intheU.S.inH-1B statusmay continueto
changeemployersor extendtheir stay, regardlessof whether
the cap is reached.

Animportant recent changein the law created 20,000
additional H-1B visas for persons who have earned a
master’ sdegreeor higher fromaU.S. collegeor university.
Steepnew filingfeesof $1500/$750 per employee (payable
by employer) now apply, inadditiontotheregular $190filing
fee and the new one-time $500 antifraud fee.

E-3 Employment Visa for Australian Citizens

Congress has created a new work visa category for
Austrdiansthatinmany respectswill makeit oneof themost
dtractivevisasin U.S. immigration law. The new law will
largely take Audtralians out of the H-1B quota (which has
aready exhausted itsnumbersfor FY 2006) and offer them
avisathat issmilar to, but moreflexiblethan, theH-1B. It
also hassome of theelementsof an E treaty visaand can be
viewed asahybridthat shouldbehighly useful to Australian
nationals seeking towork inthe U.S.

Thenew E-3visaclassificationcurrently appliesonly to
nationalsof Audtralia, aswell astheir spousesand children.
E-3 principal nonimmigrant aliens must be coming to the

United States solely to perform services in a speciaty
occupation—i.e., onethat requirestheoretica and practical
applicationof abody of knowledgein professional fieldsand
theattainment of atleastabachelor’ sdegree, oritsequivaent,
as aminimum for entry into the occupation in the United
States. In order to determine what congtitutes a“ specialty
occupation,” consular officersabroad will beguided by and
apply regulatory criteriaa ready devel opedby theDepartment
of Homeland Security for the H-1B classification.

TheE-3visaclassificationisnumerically limited, witha
maximumof 10,500visas annualy. Spousesand childrendo
not count against the numerical limitation, nor are they
required to be of the same nationality as the principal. A
Labor ConditionApplication(LCA), containingattestations
by the sponsoring employer related to wages and working
conditionsmust befiledwithandapprovedby theDepartment
of Labor (DOL).

Thisvisa category permitsthe spouse of aprincipa E
nonimmigranttoengageinemploymentintheUnited States.
As is the case for the spouse of a principal E-1 and E-2
nonimmigrant, the spouse of aqualified E-3 nonimmigrant
may, upon admission to the United States, apply for an
employment authorization document, which an employer
canuseto verify thespouse’ semployment eigibility. Such
spousa employment may be in a position other than a
specidty occupation.

L-1 (Intracompany Transferee) Visas—New
Restrictions

TheL-1visaenablesaU.S. employer to transfer to this
country aforeign national whoiscurrently employed by
aforeign parent, subsidiary, branch or affiliate company.
The foreign national may be transferred to the related
U.S. company temporarily, inamanagerial or executive
capacity, orinapositionthat requiresspecializedknowledge
of themultinational company. Effective June6, 2005, all
L-1 applicantsmust have worked at | east onefull year at
arelated company abroad, without exceptionfor Blanket
L beneficiaries. Additionaly, aspeciaizedknowledgeworker
employed in L-1B status cannot be stationed at a different
employer’ sworksite, except in very limited circumstances.
A new $500 antifraud feeappliestoeach L-1 petitionfiled
after March 8, 2005.
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Changes to Permanent “Green Card” Certification
Program

On March 28, 2005, a new and supposedly faster labor
certification process called “PERM” went into effect for
sponsoring foreign national employees for permanent
residence (“green card”) status. PERM requiresemployers
to test the job market before filing a permanent labor
certification application. Employerswill be subject to audit
for up to five years after an application is approved. The
PERM processanticipatesapproval or denid of anagpplication
within45to60daysof filing. TheU.S. Department of L abor
has approximately 350,000 applicationson filewhichitis
adjudicating throughits* backlog reduction” centers.

Conrad Waivers

October 1, 2005 marked thefirst day of the new fiscal year
for Conrad waivers. Most foreign-born physicians who
study medicineintheU.S. must returntotheir homecountry
for at least two yearsbeforethey can changetheir statusand
remain in the U.S. to practice medicine. Each dtat€'s
department of health may approveup to 30 Conrad waivers
per fiscal year for physicianswhowill serveinunderserved
or rural areas. We recommend that hospitals begin the
processof applying for Conrad waiversassoon aspossible
for this fiscal year, since these waivers can be quite
competitive in certain states, due to the demand.

Machine-Readable Passport Requirement at U.S.
Borders

The DHS now requires persons traveling to the United
Stateswithout avisaunder the auspicesof theVisaWaiver
Program (VWP) to present a machine-readable passport
(MRP). MRPs have two optical-character typefacelinesat
the bottom of the passport’ s biographic pageto discourage
fraud and confirm the passport holder’ sidentity.

Visa Waiver travelers seeking to enter the U.S. for
businessortourist visitswhodonot havean MRPmay apply
foranonimmigrant visaatal.S. embassy or consulateinthe
following countries: Andorra, Australia, Austria, Belgium,
Brunei, Denmark, Finland, France, Germany, | cland, Ireland,

Italy, Japan, Liechtenstein, Luxembourg, Monaco, the
Netherlands, New Zealand, Norway, Portugal, SasnMarino,
Singapore, Slovenia, Spain, Sweden, SwitzerlandandUnited
Kingdom.

Passport Requirement Awaits Travelers in the
Western Hemisphere

By January 1, 2008, travelersto and fromthe United States,
the Caribbean, Bermuda, Panama, Mexico and Canada
must have apassport or other acceptable document to enter
or reenter the United States. This will apply to al U.S.
citizensenteringtheUnited StatesfromWesternHemisphere
countries, and to certain foreign national swho currently do
not need a passport to travel to the United States. This
requirementwill bephasedinonacountry-by-country bas's,
but employers should encourage their representatives to
apply now for passportsif they are currently traveling on
birth certificates or other documents.

DHS Increases Worksite Enforcement

A recent review of the DHS Bureau of Immigration &
Customs Enforcement (“ICE") stated policies and
worksiteenforcement recordfor Fiscal Y ear 2004 reflect
an increase in the number of | CE worksite enforcement
criminal investigations. The U.S. government’s
comprehensive strategy for fighting illegal immigration
includesworksiteenforcement aimed at promoting national
security, protecting critical infrastructure, and ensuring
fair labor standards. |CE investigations have recently
targeted employers who provide services to the federal
government. Employers should be aware of potential
criminal and civil penalties for the employment of
unauthorizedworkers, and government contractorsshould
ensure that they have an [-9 Compliance Program that
includesregular self-audits.

New Filing Fees for USCIS
Effective October 26, 2005, filing fees for most petitions

and applications filed with DHS increased from $5.00 to
$20.00 above current rates. For example, thefiling feefor
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Form 1-129, Petition for aNonimmigrant Worker, will
go from $185.00 to $190.00. The largest increase
relatesto FormsI-600, Petitionto Classify Orphan, and
1-829, Petition by Entrepreneur to Remove Conditions,
which will both increase by $20.00.

Pending Legislation

Several billsproposingmajorimmigrationlaw reformhave
been introduced in the U.S. Congress. Some of these hills
highlight increased enforcement; others address
undocumented workers and workplace protections. New
legidation must be approved to meet the need for more
H-1B visas. |dedlly, Congressshould reingtate the 195,000
H-1B visas previoudy available annually. Concerned
employers are encouraged to contact their congressiona
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representativestoremindthemthat theability tohirethebest
andthebrightest, no matter thecountry of origin, hel pskeep
U.S. businesses competitive.

If you have questions about the topicsdiscussed inthis
articleor U.S. businessimmigration lawsgeneraly, please
cdl GabridleBuckley (312/609-7626), P.MichelleJacobson
(312/609-7761) or any other Vedder Price attorney with
whom you have worked.
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e Preparation and processing of permanent resident visas for
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e Counseling employers regarding compliance with immigration
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e Assisting in processing visa applications and resolving other
State Department matters in U.S. Embassies and Consulates
around the world.

e Assisting employers with their non-U.S. immigration needs
through our network of attorneys licensed in other countries.
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