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Labor and employment law trends of interest to our
clients and other friends.

AFL-CIO Splinters—
Nonunion Employers Should Be Wary

Background

In 1938, a labor group that became the Congress of
Industrial Organizations broke away from the American
Federation of Labor in order to engage in large-scale
organizing of the steel, auto and other industries. Labor
leaders like Walter Reuther and John L. Lewis went on
tounionizemillionsof workers.

By thetimethe AFL-CIO mergedin 1955, closetoa
third of all private-sector employeeswereunion members.
The AFL-CIO grew to a federation of 56 unions
representing 13 millionmembers, including, amongothers,
pilots, teachers, actors, nurses, professional athl etes, mail
carriers, government workers, machinists, electrical and
communicationsworkers, minersand teamsters. Funded
inlarge part by per capita duesfrom its member unions,
the AFL-CIO coordinates union activities in palitics,
lobbiesfor and against | egislation affecting workers, and
providesorganizing assi stance.

2005 Convention Woes

Inlateduly,the AFL-CIOhelditsconventiononChicago’s
Navy Pier markingthe50th year of itsmerger. Thevenue
was auspicious given Navy Pier’s transformation from
neglected porttomajor touri st attraction under thewatchful
eyeof alabor-friendly mayor. Reminiscent of the 1930s,
however, the convention turned rancorous over whether
sufficient assets were being expended to unionize
unorganized workers. On the day before the Monday
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opening, leaders of four of the country’s largest |abor
unions—the International Brotherhood of Teamsters,
the Service Employees International Union, the United
Food and Commercia Workers, and UNITE HERE—
announced that they would boycott the convention and
might disaffiliatealtogether. On Monday, the Teamsters
and SEIU bolted.

In his keynote speech, AFL-CIO president John
Sweeney decried the defections as “an insult to all the
unions. .. and atragedy for working people.” Ironically,
Sweeney had headed the SEIU prior to becoming the
federation’ s president in 1995. SEIU president Andrew
Stern, Sweeney’ sformer protégé, defended hisunion’'s
actions, saying that drastic changeswere needed to stem
the decline in union membership, which, in the private
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sector, has fallen to less than 8 percent. At a news
conference, Teamster president JamesP. Hoffacriticized
the AFL-CIO for spending too much on politics and not
enoughonorganizing. Steelworkers' president Leo Gerard
countered, “Thisis nothing but a disguised power grab.
They should be ashamed of it.”

The convention went on without the dissidents.
Sweeney, 71, was reelected, unopposed, to a four-year
term as president. At midweek, the NY Timesweighed
inwith an editorial lamenting the schism but saying the
labor movement “must be able to move into the low-
paying service sector and organize workers.” After the
convention concluded on Thursday, Sweeney continued
to spin the power grab theme during an interview,
adding, “We're angry, we're disappointed, we're
frustrated. . . . Employers are gloating about this.”

The Change to Win Coalition

On Friday, the United Food and Commercial Workers
announcedthat they, too, werejumping ship. Inaletter to
Sweeney, UFCW president Joseph Hansen wrote that
past AFL-CIO successes were insufficient to meet new
challengesandthat thelabor movement now hadto* build
workersthrough strategic organizing.”

When the dust settled, the UFCW had joined the
SEIU and Teamstersin anew seven-union organization
calledthe Changeto Win Coalitionthat includesUNITE
HERE, the Laborers International Union of North
America, the United Farm Workers, and the United
Brotherhood of Carpenters, which withdrew from the
AFL-CIO earlier in 2001. Disaffiliation of the SEIU,
Teamsters and UFCW is expected to siphon off 3.6
million members from the AFL-CIO rolls and cause an
estimated $26 millionlossinthefederation’ s$126million
annual budget.

Repercussions
What thislikely meansisan ondaught of organizing by the

breakout coalition, and a face-saving recommitment to
organizing by thechagrined federation. It also meansthat

unionswill bemuchmore”inyourface” intheir approach
toorganizing. Traditional organizingdrivesaresow, and
the results are unpredictable; unions lose about half of
€elections conducted by the Board.

Corporate Campaigns/Neutrality Agreements

Today’s computer-savvy union organizers carefully
research their targets and increasingly are launching
corporate campaignsin an effort to bludgeon employers
into submission. Corporatecampaigns(moreaccurately,
anticorporatecampaigns) aretop-downorganizingdrives,
often national in scope, designed and coordinated to be
maximally disruptive. Commontacticsincludelawsuits,
agency charges, public disclosure of corporate and
executivefinancial information, negative pressrel eases,
consumer boycotts, and efforts to garner the sympathy
and active support of political, community and religious
|leaders, and of shareholders and customers.

Frequently, the object of a corporate campaignisa
neutrality agreement. The beleaguered employer is
offered the prospect of labor peace in exchange for a
commitment not to opposetheunion’ sorganizationof its
unrepresented workers, wherever located. Neutrality
agreements come in a variety of flavors. The most
intrusivegiveunionorganizersaccesstocompany facilities
and personnel data, prohibit the company from saying
anything negativeabout theunion or unionrepresentation,
and provide for automatic recognition of the union as
exclusive bargaining representative if union cards are
signed by amgjority of employees as determined by an
outsidethird party. Thesepactslimitemployeestohearing
only one side of the story and strip them of their right
under federal law to exercisefreechoiceinasecret ballot
election.

Get Ready

Faced with these prospects, employers with nonunion
operationsshould act now to assesstheir vulnerability to
union organizing and take steps to insulate themselves
from unionization. Don’t wait until aunionhasyouinits




September 2005

VEDDER, PRICE, KAUFMAN & KAMMHOLZ, P.C. Labor Law

crosshairs. Conduct wage and benefit surveys to make
sureyour compensation packagesarefair and competitive;
review your HR policies and their application for
inconsi stenci esand unintended biases; take another | ook
at your employee communication programs to confirm
their effectiveness; and reinstruct your supervisors and
managers on being sensitive to worker concerns and
moraleand on spotting and reporting early warning signs
of disaffection.

Vedder Price

Vedder Price can help. We do auditstailored to assessa
company’ svulnerability tounionorganizingthatinclude
manager interviews, critical reviews of employment
policiesand benefit programs, and recommendationson
how to improve employee relations and remain union-
free. We aso are experienced in guiding management
through the rigors of a corporate campaign.

If youhavequestionsabout unionavoidance, neutrality
agreements, or responding effectively to a corporate
campaignor other unionorganizingdrive, pleasecall Jim
Petrie (312/609-7660) or any other V edder Priceattorney
with whom you have worked.

NLRB Finds Employee Confidentiality
Requirement Too Broad

Section 8(a)(1) of the National Labor Relations Act
prohibitsanemployer frominterferingwithanemployee’s
right (guaranteed by section 7 of the Act) to engage in
union activity. In arecent NLRB decision, the Board
found that a confidentiality provision in an employee
handbook prohibiting the release of “any information
concerning. . . itspartners’ (i.e., employees) wasoverly
broad and violated section 8(a)(1). Cintas Corp. and
Union of Needletrades, Indus. & Textile Employees,
344 NLRB No. 118 (June 30, 2005).

An employer’s rule violates section 8(a)(1) if it
“would reasonably tendto chill employeesintheexercise
of their Section 7 rights.” Lafayette Park Hotel and

Hotel Employees, Restaurant Employees & Bartenders
Union, Local 2850, 326 NLRB 824, 825 (1998). If the
rule does not explicitly restrict section 7 activity, a
violation requires a showing that (1) employees would
reasonably construe the language to prohibit section 7
activity; (2) therulewaspromul gatedinresponsetounion
activity; or (3) the rule has been applied to restrict the
exercise of section 7 rights. Martin Luther Memorial
Home, Inc. d/b/a Lutheran Heritage Village-Livonia
and Foreman, 343 NLRB No. 75 (Nov. 19, 2004).

In Lafayette Park Hotel, the Board concluded that
a handbook provision restricting employees from
“[d]ivulging Hotel -private information to employees or
other individuals or entities that are not authorized to
receivethat information” did not violate section 8(a)(1)
because employees would not interpret the language as
“prohibiting discussion of wagesand working conditions
among employeesor withaunion.” However, prohibiting
the discussion of any material covered in an employee
handbook, where the handbook specifies wages, hours,
and other terms and conditions of employment, violates
Section 8(a)(1). Freund Baking Co. and Bakery,
Confectionery & Tobacco Workers Int’l Union, Local
119, 336 NLRB 847 (2001).

In the recent Cintas case, the company’ s employee
handbook stated: “We recognize and protect the
confidentiality of any informati onconcerningthecompany,
itsbusinessplans, itspartners[empl oyees], new business
efforts, customers, accounting and financial matters.”
The handbook cautioned employees that “violating a
confidence or unauthorized release of confidential
information” could result in disciplinary action. An
administrative law judge concluded that “employees
couldreasonably construetheconfidentiality provisionas
restrictingtheir right todiscusstheir wagesandtermsand
conditions of employment with their fellow employees
and the Union.” Cintas did not produce a legitimate
businesspurposefor theoffending portionof itsrule. The
Board affirmed the ALJ s decision. Cintas was ordered
to delete the language from the handbook, advise
employees of the unlawful language, and provide them
with anew lawful provision.
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Cintas is a reminder that confidentiality clauses
should not be written so as to suggest that employees
cannot discuss their wages and terms of employment
with coworkersor unionofficials. However, if theclause
mai ntai nsthe confidentiality of such privateinformation
as business plans, trade secrets, customer information,
contracts, financial data or other proprietary data, it
should pass muster under the National Labor Relations
Act.

If you have questions about the Cintas case or the
legality of a confidentiality clause or other employee
handbook provision, please call Jim Petrie (312/609-
7660), Jim Spizzo (312/609-7705) or any other Vedder
Price attorney with whom you have worked.

EEOC Publishes Guidance On
Cancer As A Disability

On July 26, 2005, the Equal Employment Opportunity
Commission published “Questions & Answers About
Cancer in the Workplace and the Americans with
Disabilities Act.” This guide, the EEOC's fourth in a
seriesaddressingvariousdisabilities, providesinformation
about cancer and examples of how the ADA’ sstandards
may apply to individuals who have or have had cancer.

Cancer as a Disability

The EEOC considers an individual to be disabled when
cancer, resulting conditions, treatment, and/or sideeffects
“last[] longenough” and substantially limit oneor moreof
major lifeactivities. Accordingtothe EEOC, acondition
“lastslong enough” if it continuesfor “ morethan several
months.” EEOC example: A woman abletowork during
treatment for breast cancer but too exhausted to cook at
home, shop, or do household choresis disabled because
her cancer substantialy limits her ability to care for
herself.

Cancer may beadisability becauseit wassubstantially
limiting at sometimeinthepast. EEOC example: A man
has a“record of a disability” when treatment for blood

cancer weakened hisimmune system and | eft himunable
to care for himself for six months.

According to the EEOC, cancer also is a disability
when, eventhoughit doesnot substantially limitaperson’s
major lifeactivities, theemployer treatsthat person asif
it does. EEOC example: Anindividual with afacial scar
from skin cancer surgery is“regarded as’ disabled when
an employer refuses to consider the individual for a
customer serviceposition based onfearsthat the scar will
make customers uncomfortable.

TheADA dsoprotectsindividual swithout adisability
based on their association with a disabled person. For
example, an employer may not reject an applicant who
hasachildwithadisability out of concernthat thechild’'s
disability will result inthe applicant’ s poor attendance.

Cancer-Related Inquiries

Employers are prohibited under the ADA from most
preoffer disability-related and medical inquiries. Thus,
before a conditional employment offer has been made,
employers may not ask whether an applicant hasor ever
had cancer, isundergoing or hasundergonechemotherapy
or other treatment for cancer, or has taken leave for
cancer or its treatment in the past.

If an applicant volunteers that he has cancer and
the employer reasonably believes that he will need an
accommodationto performthejob, theempl oyer may ask
whether the applicant will need an accommodation.

After a conditional offer has been made, employers
generally are permitted to ask health- and disability-
related questions and/or require amedical exam, aslong
asall applicantsaretreated the same and all nonmedical
information has been received and evaluated.

Once an individual has been hired, an employer
may ask for medical informationonlyif ithasalegitimate
reason to believe that the employee’s condition is the
cause of performance problems or poses a direct safety
threat. The employer may ask the employee why his
performance has declined and explore waysto improve
poor performance.

EEOC example: A receptionist has been missing
callsand isfrequently away from her desk. A coworker
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informs management that these problems began when
the receptionist started radiation treatments for cancer.
The employer may ask the receptionist whether her
treatmentiscausing her performanceproblemsand, if so,
how long the treatmentswill last and whether she needs
areasonable accommaodation.

Privacy

Inclose-knitwork settings, it may bedifficultfor employers
not to disclose an individual’s cancer diagnosis and
treatment. Nevertheless, the ADA requiresemployersto
keep al medical information separate from general
personnel files and to not disclose it except (1) to
supervisors and managers in order to implement a
reasonable accommodation; (2) to safety and first aid
personnel if theemployeewoul d need special medical or
emergency assistance; or (3) wherenecessary to comply
with an investigation of ADA or similar state law
compliance or for workers' compensation or insurance
purposes.

Reasonable Accommodation

The new guidance gives examples of accommodations
for individual s disabled by cancer. Additional timefor a
preemployment test might beareasonableaccommodation
for ajob applicant fatigued by cancer treatments. Other
potential accommodations include: modification of a
dresscodetoallow anemployeetowear aheadscarf until
her hair growsback after chemotherapy; |eavefor doctor
appointmentsand/or to seek or recuperatefromtreatment;
periodicbreaksor aprivateareatorest or takemedication;
amodifiedwork schedul eor permissiontowork at home;
and reallocation of marginal tasksto other empl oyees, or
reassignment to another job.

According to the EEOC, employers should not
automatically deny requests for leave without a fixed
date of return. Rather, if the employee can provide an
approximate date of return, such as*six to eight weeks’
or “about three months,” such an unspecified leave may
be a reasonable accommodation. The employer may
require updates on the employee’'s anticipated return

date and may periodically reeval uate whether continued
leave constitutes an undue hardship.

If you have questions about accommodating an
employeewithacancer-rel ated disability, or compliance
with the ADA generaly, please call Alison Maki (312/
609-7720) or any other V edder Priceattorney withwhom
you have worked.

Use Of The “Minnesota Multiphasic
Personality Inventory”
May Violate The ADA

The Minnesota Multiphasic Personality Inventory
(“MMPI") isatest that determines where aperson falls
on scales measuring traits such as depression, paranoia
and mania. On June 14, 2005, the U.S. Court of Appeals
for the Seventh Circuit held that the MMPI isamedical
examination and that its use by an employer in making
personnel decisions violated the Americans with
Disabilities Act. Karraker et al. v. Rent-A-Center et al.,
No. 04-2881.

The ADA prohibits employers from requiring job
applicantsto submit to medical examinationsor respond
to disability-related inquiries as a condition to being
offered employment. Employers may require current
employeesto undergo amedical examination or respond
to inquiries if they are shown to be job-related and
consistent withbusinessnecessity. However, any medical
examination or inquiry that screens out (or tends to
screen out) personswith disabilitiesisprohibited.

Any employeemay challengeamedica examination
or disability-related inquiry that is not job-related and
consistent with business necessity. In Karraker, the
plaintiffs were required to take Rent-A-Center’'s APT
Management Trai nee-ExecutiveProfiletomoveupfrom
entry-level positions. As part of the Profile, they had to
answer morethan 500 questionsfromtheMMPI . Because
they scored more than 12 “weighted deviations” on this
test, they were deemed ineligible for promotion.

Plaintiffssued, alleging that Rent-A-Center’ suse of
the MMPI violated the ADA. Rent-A-Center stipulated
that the MM Pl was a preemployment test even though it
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was also given to employees seeking promotion. This
obligated Rent-A-Center to prove that the MMPI is not
a medical examination. Had Rent-A-Center given the
MMPI only to employeesalready offered apromotion, it
might have prevailed by showing that the MMPI was a
medi cal examinationthat was" job-rel ated and consi stent
with business necessity.”

The court rejected the position taken by Rent-A-
Center’'s expert that the MMPI does not diagnose or
detect psychological disorders. The court found that the
MMPI is intended, at least in part, to reveal mental
illnesses and thus harms the employment prospects of
individual swithmental disabilities. Thecourt concluded
it waslikely that aperson with amental disorder, whois
protected by the ADA, would receive a “problematic”
score costing him or her the desired promotion.

Inlight of thisdecision, empl oyerswithinthe Seventh
Circuit (lllinois, Indiana and Wisconsin) should not
administer the MM PI during the preoffer stage. Because
Rent-A-Center did not argue that the MMPI is job-
related and consistent with business necessity, it is not
clear whether the court would accept this defense where
thetestisgiven only tothoseindividualsalready offered
a position, or to employees seeking promotion. An
employer using the MMPI in thismanner must takeinto
account the court’s concern that the MMPI tends to
reveal mental illnesses and thus harms the employment
opportunitiesof individual swithsuchillnesses. Employers
intendingtousetheMMPI at any pointintheemployment
process now face the prospect of ADA litigation, and
may wishto consider other testing optionsthat donot tend
to screen out applicants or employees afflicted with
mental disabilities.

If you havequestionsabout thisdecision or useof the
MMPI test, please contact Aaron Gelb (312/609-7844)
or any other Vedder Price attorney with whom you have
worked.

Federal Court Says Driving Is Not
A Major Life Activity
Under The ADA

A computer programmer whose vertigo prevented her
from driving to work had no discrimination claim under
the Americans with Disabilities Act, the U.S. District
CourtfortheNorthernDistrict of Illinoisrecently ruledin
Yindee v. Commerce Clearing House Inc., No. 04 C
0730. Granting summary judgment to her employer, the
court found that plaintiff’s vertigo did not substantially
limit her in amagjor life activity since the sole activity
affected by her condition was driving.

Background

Y indeewasdiagnosedwithvertigo (periodic, unexplained
bouts of dizziness), and her physician instructed her to
stopdriving whilethecondition continued. Sherequested
and was approved to telecommute and did so until her
supervisor ended the program, citing performance
problems. Yindeelodged awritten complaint against the
supervisor and filed a discrimination charge with the
EEOC. Her performance continued to deteriorate. Atthe
request of her physician, she took an FMLA medical
leave of absence. Theday shereturned, the company put
her on a performance improvement plan. She was
subsequently terminated and sued her employer.

Driving Is Not a Major Life Activity

Ingrantingthecompany’ smotionfor summary judgment,
the court determined that Yindee' svertigodid not riseto
thelevel of beingadisability. TheADA defines* disability”
as an impairment, either physical or mental, that
substantially limitsoneor moremajor lifeactivities. Citing
Toyota Motor Mfg. Ky. v. Williams, 534 U.S. 184
(2002), the court held that driving “in and of itself isnot
of central importancetodaily life, onapar with activities
such as seeing, hearing, or working in a broad class of
jobs, soitisnot amajor life activity asthat termis used
inan ADA context.” Because Yindee' sinability todrive
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as aresult of vertigo was not a disability, there was no
legal obligation on her employer to accommodate that
condition.

Vertigoisonly one of many medical conditionsthat
may result in restrictions on driving, so the court’s
decision may have broad application. However, while
employers appear to have no ADA obligation to
accommodate employees who are medically restricted
fromdriving, thisdeterminationultimately will dependon
thefactsand circumstancesof individual cases. Employers
should seek legal counsel on how to respond to issues
involving employees with medically imposed driving
restrictions or any other ADA-related issues.

If you have questions about this case or the ADA
generaly, pleasecall ChrisNybo (312/609-7729) or any
other Vedder Priceattorney withwhomyou haveworked.

Business Immigration
Law Update

H-1B (Specialty Occupation) Visas—Cap Crisis

The H-1B visaallows employersto sponsor aforeign
national for a temporary professional position (e.g.,
engineer, financial analyst, physician, graphic designer,
researcher) if the foreign national has at least a
bachelor’'s degree in the specialized field normally
required for the position. However, only 65,000 new
H-1B visas are available in the U.S. for each fiscal
year, and on August 12, 2005, the U.S. Department of
Homeland Security announced that it had reached
maximum capacity. Except in very limited
circumstances, no new H-1B petitionswill be accepted
until April 1, 2006, for astart date of October 1, 2006.

An important recent change in the law adds 20,000
H-1B visas for persons who have earned a master's
degreeor higher fromaU.S. collegeor university. Also,
anew E-3 visacategory enables Australian nationalsin
speciaty occupationstowork intheU.S. despitethecap.
Steepnew filingfeesof $1500/$750 per employee(payable
by employer) now apply, in addition to the regular $185
filing fee and new one-time $500 antifraud fee.

L-1 (Intracompany Transferee) Visas—New
Restrictions

TheL-1visaenablesaU.S. employer to transfer to this
country aforeign national whoiscurrently employed by
aforeign parent, subsidiary, branch or affiliatecompany.
The foreign national can be transferred to the related
U.S. company temporarily in amanagerial or executive
capacity orinapositionthat requiresspeciaizedknowledge
of themultinational company. Effective June6, 2005, al
L-1 applicants must have worked at |east onefull year at
arelated company abroad, without exceptionfor Blanket
L beneficiaries. A new $500 antifraud fee appliesto each
new L-1 petition filed after March 8, 2005.

Changes to Permanent “Green Card”
Certification Program

On March 28, 2005, a new and supposedly faster labor
certification processcalled“ PERM” went into effect for
sponsoring foreign national employees for permanent
residence (“green card”) status. PERM requires
employerstotest thejob market beforefiling apermanent
labor certification application. Employerswill besubject
to audit for up to five years after an application is
approved. The PERM process anticipates approval or
denial of an application within 45 to 60 days of filing.
However, the U.S. Department of Labor still has
approximately 350,000 pre-PERM applications on file
which it is adjudicating through its “ backlog reduction”
centers.

Machine-Readable Passport Requirement
at U.S. Borders

TheU.S. Department of Homel and Security now requires
persons traveling to the United States without a visa
under the auspices of the VisaWaiver Program (VWP)
to present a machine-readable passport (MRP). MRPs
have two optical-character typeface lines at the bottom
of the passport’ shiographic pagetodiscouragefraud and
confirm the passport holder’ sidentity.
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Visa Waiver travelers seeking to enter the U.S. for
business or tourist visits who do not have an MRP may
apply for a nonimmigrant visa at a U.S. embassy or
consulateinthefollowing countries: Andorra, Australia,
Austria, Belgium, Brunei, Denmark, Finland, France,
Germany, Iceland, Ireland, Italy, Japan, Liechtenstein,
L uxembourg, Monaco, the Netherlands, New Zealand,
Norway, Portugal, San Marino, Singapore, Slovenia,
Spain, Sweden, Switzerland and United Kingdom.

Passport Requirement Awaits Travelers in the
Western Hemisphere

By January 1, 2008, travelers to and from the United
States, the Caribbean, Bermuda, Panama, Mexico and
Canada must have a passport or other acceptable
document to enter or reenter the United States. Thiswill
apply toall U.S. citizensentering the United Statesfrom
Western Hemisphere countries and to certain foreign
nationals who currently do not need a passport to travel
to the United States. Employers should encourage their
representatives to apply now for passports if they are
currently traveling onbirth certificatesor other documents.

Pending Legislation

Several bills proposing major immigration law reform
have been introduced in the U.S. Congress. Some of
thesebillshighlightincreased enforcement; othersaddress
undocumented workers and workplace protections.
Clearly, new legislation is needed to meet the need for
more H-1B visas. Ideally, Congress should reinstate the
195,000 H-1B visas previously available annually.
Concerned employers are encouraged to contact their
Congressional representatives to remind them that the
ability to hire the best and the brightest, no matter the
country of origin, helpskeep U.S. businessescompetitive.

If you have questions about the topics discussed in
thisarticleor U.S. businessimmigration lawsgenerally,
please call Gabrielle Buckley (312/609-7626) or any
other VVedder Priceattorney withwhomyou haveworked.
V edder Pricewill host acomplimentary breakfast seminar
on“Magjor Changesin BusinessImmigration Law” atits
New York office on Wednesday, September 14, 2005
and at its Chicago office on Thursday, September 22,
2005. For information or to register to attend, please
contact David Croker (312/609-7869).
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