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Employee Benetfits Briefing

A bulletin designed to keep clients and other friends
informed on employee benefits law matters

MEDICARE PRESCRIPTION DRUG ACT-
WHAT DO EMPLOYERS NEED TO DQ?

The Medicare Prescription Drug Improvement and
Modernization Act (the “Act”), signed into law on
December 8, 2003, is scheduled to go into effect on
January 1, 2006. This new law,

April 2005

2006). To be eligible, the employer’ sgroup
health plan must provide prescription drug
coverage that is at least actuarially
equivalent to the standard prescription drug
coverage available under Medicare Part D.
The employer must also satisfy a two-

pronged test that needs to

also known as “Medicare Part

beattested to by anactuary

D,” will offer prescription drug
coverage for retirees and their
beneficiarieswho areenrolledin
Medicare. Prescription drug

“Employers sponsoring group health
plans covering Medicare-eligible
participants must take action now in
order to prepare for the impact this new
benefit will have on their plans.”

on an annua basis. The
first prong (referred to as
the “gross value test”)
requires that the expected

coveragewill beprovidedthrough

amount of paid claims for

either a Medicare Advantage

Plan or astate licensed prescription drug plan. Standard
coverageunder MedicarePart D will pay for 75% of drug
costs between $250 and $2,250 and all amounts over an
out-of -pocket maximum of $3,600 (lessthegreater of a$2
(generic)/$5 (non-generic) co-pay or 5% of the drug’s
cost). Enroliment in Medicare Part D runs between
November 15 and May 15 (beginning November 15,
2005). Lateenrollment requirestheretireeto pay ahigher
rate.

Employers sponsoring group health plans covering
Medicare-eligible participants must take action now in
order to preparefor theimpact this new benefit will have
ontheir plans.

There are four (4) basic options for employers to
consider:

* Option 1: Apply for a non-taxable federal
subsidy equal to 28%of eacheligibleretiree’' s
annual prescription drug costs incurred
between a $250 deductible and $5,000 (for

VEDDER, PRICE, KAUFMAN & KAMMHOLZ, P.C.

www.vedderprice.com

retiree drug coverage
under theemployer’ splanbeat least equal to
the expected amount of paid claims under
standard MedicarePart D. Thesecond prong
(referred to asthe “ net value test”) requires
that the net value of the employer’s plan be
atleast equal tothenet valueunder Medicare
Part D (net valueisdetermined by taking the
grossvaueand reducing it by the amount of
applicablepremiumstobepaid by theretiree
under the employer's plan and Medicare
Part D, respectively).
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Option 2: Modify the group health plan to
provide prescription drug coverage for
retirees that supplements the coverage
offeredunder MedicarePart D. For example,
an employer plan could pay the deductible
and co-pay amounts under Part D and for
prescription drug costs between $2,250 and
$3,600.

Option 3: Qualify asaMedicare Advantage
plan or contract directly with a Medicare
Advantage or state prescription drug planto
cover the employer’s retirees. This option
may be feasible only for large employers.

Option 4: Terminate any existing
employer-sponsored prescription drug
coverage for retirees

September 30, 2005. The application must
include an actuarial certification that the
employer’s plan meets the applicable
conditions. HHS will approve or reject
applications beginning October 21, 2005,
and begin making subsidy payments to
employers on February 28, 2006.

NoTIcE To PARTICIPANTS

Employer-sponsored group health plans that cover
Medicare-eligible participants must provide a Notice of
Creditable Coverage to these participants. Medicare
eligible participants include both retirees under the plan
and active participantswho continueto work past age 65,
andtheir beneficiaries,whoareMedicaredligible. Insured
planswill likely havethis notice provided by theinsurer.

Thenoticewill inform participants

and consider
reimbursing retirees
for the cost of the
Part D premium, $35

per month for 2006. .. i,
participants.

“Employer-sponsored group health
plans that cover Medicare-eligible
participants must provide a Notice of
Creditable Coverage to these

whether their prescription
coverage under the employer’s
plan is actuarially equivalent to
Medicare Part D and thus is
“creditable coverage.” If the
coverage is not creditable, the

Other notestokeepinmind
regarding thefederal subsidy:

Over-the-counter drugsor prescriptiondrugs
covered under Medicare Parts A (hospital
charges) or B (physician services) are not
taken into account.

The subsidy covers only eligible retirees
whoarenotenrolledinMedicarePart D and
participate in the employer’s prescription
drugplan. Thispreventsany “ doubl edipping”
under Medicare.

Application forms for the subsidy are
expected to be available to employers
beginning August 3, 2005. Theapplications
must be filed with the Department of
Health and Human Services (HHS) by

noticemust explainthetimeperiod
during the year for enrolling in Medicare Part D and that
apenalty may apply for late enrollment. This notice must
be provided at thetime of initial eigibility for Medicare
Part D, before the effective date of enrollment in the
employer’s plan or the date of any change in creditable
coverage, and prior to each Medicare Part D enrollment
period (November 15 to May 15). Currently there is no
penalty imposed on plan sponsorsfor failingto providethis
notice.
If you would like to discuss your options, please
contact the Vedder Price attorney with whom you work
directly.

HIPAA SECURITY RULE TAKES EFFECT

Thecompliancedatefor the Security Rule, the next phase
of HIPAA compliance, is upon us. Large plans must be
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compliant by April 20, 2005, and small plans (planswith
under $5,000,000inannual recei pts) must becompliant by
April 20, 2006. Thisbulletin providesabrief overview of
the Security Rule and necessary compliance steps.

The goal of the Security Rule is to ensure that
electronic protected health information (ePHI) that a
health plan creates, receivesor transmitsisaccessi blebut
also kept confidential. Thisgoal isachieved by requiring
health plansto satisfy certainadministrative, physical and
technical standards. Examples of each standard are:

standards. If the standards were satisfied by
current policies, document that conclusion.

Amend existing business associate
agreements to ensure that the business
associatehasimplemented certain safeguards
to protect ePHI. This will generally mean
addinganadditional paragraphtothestandard
business associate agreements.

Administrative standards; risk assessment
and asanction policy.

Physical standards: procedures that permit
therecovery of lost dataand proceduresthat

protect equi pment from unauthori zed access.

Technical standards: automatic log-off and
uniqueuser identification.

COMPLIANCE STEPS

To comply with the Security Rule, plan sponsors should
takethefollowing actions:

Conduct athorough review of how ePHI is
received, transmitted and stored on the plan
sponsor’ s system. Determine, based on that
analysis, potential risks to the security of
such ePHI.

Compare the plan sponsor’s computer/
information system’ ssecurity policiestothe
administrative, technical and physical
standards laid out in the Security Rule. A
completelist of thestandardscanbefoundin
Appendix A to the Security Rule at:
www.cms.hhs.gov/hipaa/hipaa2/regul ations/
security.

If necessary, adopt policies and procedures
that comply with the Security Rule's

* Appoint a Security Officer (one who is
familiar with the plan sponsor’s systems),
which may be the same person who was
appointed under the earlier privacy rules.

*  Review prior HIPAA amendmentsto make
surethat they providethat: (i) administrative,
technical and physical safeguardshavebeen
implemented to protect ePHI; (ii) the plan
sponsor must report to the plan any
unauthorized access or attempted access of
ePHI; (iii) there is adequate separation
between the plan and the plan sponsor; and
(iv) any agent or subcontractor whoreceives
ePHI agreestoimplement security measures
to protect such ePHI. In many cases, prior
amendments already encompass these
reguirements.

ENFORCEMENT

The Center for Medicare and Medicaid Services (CMS)
will be responsible for investigating violations of the
Security Rule. CM Shasstated that it will takeavoluntary
compliance approach to investigating and resolving
Security Rule compliance. Civil monetary penaltieswill
be imposed only if, after an investigation, the Covered
Entity refusesto comply withthe Security Ruleor failsto
take corrective action requested by CMS.

If youhaveany further questionsonthe Security Rule
or would like assistance in complying with the Security
Rule, do not hesitate to contact any member of our
Benefits Group.
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DISTRICT COURT BLOCKS
EEOC RULE ALLOWING
RETIREE BENEFIT REDUCTIONS
AT MEDICARE ELIGIBILITY

On March 30, 2005, a federal district court in
Pennsylvania enjoined the Equal Employment
Opportunity Commission (EEOC) fromfinaizingarule
allowing employers to reduce

service plan, and al so because thetotal premiums paid
by Medicare-eligibleretirees, including premiumspaid
to the government for Medicare Part B coverage, were
higher than those paid by pre-Medicare retirees.

The EEOC at first readily embraced the Erie
County decision and incorporated the ruling into the
compliance manual used by EEOC investigators.
However, the following year, the EEOC rescinded its

new policy pendingfurther study

or eliminate health care
benefitsfor retireesoncethey
becomeeligiblefor Medicare
without violating the Age
DiscriminationinEmployment
Act (ADEA). The district
court in AARP v. EEOC
concluded that the proposed

“The district court in AARP v.
EEOC concluded that the proposed
exemption was inconsistent with the
ADEA and Congress’ intent as
interpreted in an earlier decision by
the U.S. Court of Appeals for the
Third Circuit, . . ..

afterlearningthatitsenforcement
policy waspromptingemployers
to discontinue providing any
retiree medical benefits rather
than risk ADEA liability for
providing“ equa benefits’ toboth
pre-Medicare and Medicare-
eligible retirees. In 2003, the

exemption was inconsistent
with the ADEA and Congress’ intent as interpreted
in an earlier decision by the U.S. Court of Appeals
for the Third Circuit, Erie County Retirees
Association v. County of Erie (Erie County).
As we have previously reported in our Summer
2001 Bulletin, in Erie County, which was decided in
2000, theThird Circuitheldthat
employers could not provide

EEOC issued a proposed rule
that would have exempted the coordination of retiree
health benefit planswith Medicare eligibility from the
prohibitions of the ADEA evenif the equal cost/equal
benefit rule was not satisfied. On April 22, 2004, the
EEOC issued theruleinfina form. Thefinal rulewas
designed to permit employers to continue to maintain
certain retiree health benefits
programs, such as Medicare

reduced health benefits for
retirees once they became
eligible to receive Medicare
benefits. Any differences in
benefits or premiums charged
were permissible, the Third

“The AARP case does little more than
confirm the prior decision in Erie
County, and the EEOC has stated that
it will not pursue cases involving the
Medicare coordination of retiree health
benefits coverage.”

bridgeprograms, withoutbeingin
violation of the ADEA.

The AARP challenged the
final rule, filing suit in federal
district courtin Pennsylvaniaand
arguing that it is contrary to the

Circuit held, only if theplan's
design satisfied the ADEA’s
equal cost/equal benefit rule. The employer’s planin
Erie County did not do so, the lower court later ruled,
because the cost for coverage for Medicare-eligible
retirees was less than the amount the employer was
paying for pre-Medicare retiree coverage. The equal
benefit standard wasnot satisfied becausetheMedicare-
gigibleretireeswereofferedonly anHM O optionwhile
the pre-Medicare retirees were offered a point-of-

plain language of the ADEA and
the Third Circuit’s decision in
Erie County. TheEEOC responded that, under Section
9 of the ADEA, the EEOC has the power to issue
exemptionsfrom provisionsof theADEA solongasthe
exemption is*reasonable” and “necessary and proper
inthe publicinterest.” Although the district court was
sympathetic to the EEOC’ sarguments that employers
wouldsimply reducebenefitsfor pre-Medicare-dligible
retirees (as happened to the Erie County plaintiffs)
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rather thanincreasebenefitsfor Medicare-eligibleretirees,
itfeltitwasobligatedtofollow theThird Circuit’ searlier
decisioninErie County andissued aninjunctionenjoining
the EEOC from implementing the exemption.

At this point, the implications of the AARP decision
areunclear. The AARP casedoeslittlemorethan confirm
the prior decision in Erie County, and the EEOC has
stated that it will not pursuecasesinvolvingtheMedicare
coordination of retiree health benefits coverage. Of
course, retirees, especially thosewithinthe Third Circuit,
which encompasses Pennsylvania, Delaware and New

Contributing Authors: Paul F. Russell, Thomas G. Hancuch,
Karen N. Brandon, Christopher T. Collins and Ethan G. Zelizer.

Jersey, may still pursue these cases on their own. The
EEOC hasalready announcedthat it will appeal theAARP
decision. However, that appeal must go to the Third
Circuit Court of Appedls, which will be reluctant to
reverse its prior decision. As a result, it may take a
decision by the Supreme Court or action by Congress
before the law is settled.

In the meantime, employers offering retiree health
benefitswill need to continueto engageinthetypeof risk
analysisoutlinedinour Summer 2001 Bulletin, especialy
inconnectionwithany potential program design changes.

If you have any questions regarding material in this issue of
Employee Benefits Briefing, contact Paul F. Russell (practice
leader) at 312/609-7740 or at prussell@vedderprice.com or any
member of the Employee Benefits Group.

Employee Benefits Briefingis published by the law firm of Vedder,
Price, Kaufman & Kammholz, P.C. Itisintended to keep our clients
and interested parties generally informed of legal developments
in employee benefits. Itis nota substitute for professional advice.

© 2005 Vedder, Price, Kaufman & Kammholz, P.C. Reproduction
is permissible with credit to Vedder, Price, Kaufman & Kammholz,
P.C.
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Jersey.
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Fax: 973/597-9607
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The Employee Benefits Group

Vedder Price has one of the nation's largest employee benefits practices, with
ongoing responsibility for the design, administration and legal compliance
of pension, profit sharing and welfare benefit plans with aggregate assets
of several billion dollars. Our employee benefits lawyers also have been
involved inmajor litigation on behalf of benefit plans and their sponsors. Our
clientsinclude large national corporations, smaller professional and business
corporations, multiemployertrust funds, investmentmanagersand otherplan
fiduciaries.
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Thomas P. Desmond ... 312/609-7647
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Thomas G. Hancuch ...... 312/609-7824

John J. Jacobsen, Jr. ... 312/609-7680
Neal . Korval .......cooovoeeeeeeeeeeeeeeeeen 212/407-7780
AlisSon J. MaKi ... 312/609-7720
Philip L. Mowery 312/609-7642
StewartReifler . ..o, 212/407-7742
Paul F. Russell (Practice Leader) ............c.ccccoeueen..... 312/609-7740
Robert F. Simon ..o 312/609-7550

Kelly A. Starr ............... 312/609-7768
Lawrence L. Summers 312/609-7750
Charles B.WOIf ... 312/609-7888






