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SUPREME COURT ALLOWS DISPARATE IMPACT CLAIMS UNDER ADEA

Inasurpriseruling, theU.S. SupremeCourt decided on March 30, 2005 that aclaimant may establishliability under
thefederal AgeDiscriminationin Employment Act (ADEA) evenif thereisnointent todiscriminate. Smithv. City
of Jackson, Mississippi, No, 03-1160.

Background

The City of Jackson granted raisesto its police officersto bring their starting salaries up to theregional average.
However, officerswithlessthanfiveyears servicereceived proportionally greater rai ses, and most of ficersover 40
hadmorethanfiveyearsof service. A groupof ol der officersfiled suit claimingthat evenif thecompensationplanwas
age-neutral onitsface, older officerswereadversely affectedinviolation of theADEA. Thedistrict court and court
of appeal sdismissed the suit onthe ground that disparateimpact claimsarenot availableunder ADEA. Plaintiffs
appeal edtothe SupremeCourt.

AlthoughTitleVII hasbeenconstruedtoprohibit facialy neutral employment policiesthat haveadi sparatei mpact
onminoritiesandwomen, thefederal courtshavebeen divided onwhether the ADEA permitsthesetypeof claims.
In 1993, the Supreme Court hel d that an empl oyeewhowasdi scharged shortly beforehispensionwoul d havevested
did not state acause of action under the ADEA. Many federal courtsinterpreted that decision as disapproving of
disparateimpact liability under theADEA.

The Supreme Court Decision

InSmith, afive-member majority of the Supreme Court hel d that di sparateimpact claimscan bebrought under the
ADEA. TheCourt notedthat thelanguagein TitleV1l, whicha ready hasbeenfoundto prohibit disparateimpact, is
alsocontainedinthe ADEA.. Thus, theCourt foundit appropriateto presumethat Congressintended thesamestatutory
languageto havethe samemeaning.

TheADEA containsaprovisionnotinTitleV Il whichstatesthat “ any actionotherwiseprohibited[under ADEA]”
islawful “wherethedifferentiationisbased onreasonabl efactorsother thanage” discrimination (RFOA). TheCourt
concludedthat thisprovisioncoul dnot bereferringtointentional discriminationclaimssoitmust bereferringtodisparate
impactclaims.

TheCourtasofoundthat thel egidlativehistory of theADEA andtheEEOC’ slong-standinginterpretation of the
statutesupported disparate-impact liability.
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Disparate Impact Liability Under ADEA is Narrower
Than Under Title VII

Although recognizing for thefirst timethat disparate
impactliability existsunder ADEA, theCourt held that
thistypeof claimunder theADEA isnarrower andthus
easertodefendthanitisunder TitleV1I. Againlooking
at theRFOA languageuniquetothe ADEA, theCourt
decidedthat anemployer canjustify apolicy that hasa
disproportionateadverseeffect on ol der employeesby
showing the policy isbased on “reasonable’ non-age
factors. Incontrast, anemployer defending adisparate
impact claim under Title VIl must show that apolicy
having an adverse effect is justified by “business
necessity,” a standard that requires the employer to
show that it has no aternative means to achieve its

that the plan was based on reasonable non-age factors
(i.e.,thecity’ sgoal tobringjunior officerstowageparity
with the marketplace) and that plaintiffs could not
prevail.

Impact of Decision

Although disparate impact is now added to the
arsenal of claimsthat can be brought under the ADEA,
the Supreme Court has made it easier for employersto
defend that type of claim under ADEA than under Title
VII. Itisimpossibleto predict how thelower courtswill
apply Smith in the ADEA disparate impact litigation
which inevitably will follow from this case. But this
decisionisfar from aresounding victory for future age
discriminationclaimants.

Vedder Price is highly experienced in defending
ADEA claimsandinanalyzing and defending disparate

impact claims. If you have questionsabout the Supreme
Court’s decision or want to discuss an employment
discrimination issue, please call Bruce Alper, Michael
Cleveland, or any other Vedder Price attorney with
whom you have worked.

business goals. The reasonableness standard has no
such requirement.

Thislesser standard resulted in the Smith plaintiffs
attaining a Pyrrhic victory. Although the older police
officerscould challengethecity’ scompensation planon
disparate impact grounds, the Supreme Court decided
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