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ILLINOIS MECHANIC'S LIEN
ACT UPDATES

The Illinois courts have recently considered the strict
scrutiny requirement under thelllinoisMechanic’sLien
Act, 7701LCS60/1 et seq. (the“Lien Act™), with respect
to notice of liens. The courts have also reviewed the
definitionof “ completion” under theLienAct, contractua
arbitration provisions, the fiduciary duty owed to a
subcontractor andthegeneral contractor’ sduty toprovide
sworn statements to the owner.

Section 24 of the Lien Act Provides for the
Notice That Is Required to Perfect a Claim for
Mechanic’'s Lien and Must Be Strictly Construed

Faxed Notice of Potential Lien Claim Is I nsufficient
under Section 24 of The Lien Act. In Seasons-4, Inc.
v.HertzCo., 788 N.E.2d 179, 27211l. Dec. 875 (1st Dist.
2003), the Illinois Appellate Court held that failure to
strictly comply with the notice requirements under the
Lien Act bars a subcontractor’s suit to foreclose on a
mechanic’s lien. In this case, plaintiff subcontractor
Seasons-4 (“Seasons’) entered into a contract with
defendant general contractor Crown Temperature
Engineers, Inc. (“Crown”) toprovideanair-conditioning
unit. When Crownfailedto pay Seasonsfor the AC unit,
Seasonsfaxed aletter to the owner, Hertz, within ninety
days of delivery of the unit, indicating the outstanding
balance. Seasons then served a notice of claim for lien
on Crown after ninety dayshad elapsed sincedelivery of
the unit and aso filed a foreclosure action. Crown
brought amotion to dismisson the groundsthat Seasons
failed to serve timely notice of itslien claim. Seasons
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countered that the facsimile notice of the amount
outstanding qualifiedfor noticeof alienclaiminaccordance
with section 24 of the Lien Act.

The appellate court disagreed with Seasons and
concludedthat thespecific procedurefor certified or hand
delivery of thenoticeof lienclaimunder theLien Actwas
asubstantiverequirement that must bestrictly construed.
In addition, the court noted that the content of Season’s
facsimile notice did not serve to notify the owner or the
general contractor that Seasonswas asserting any claim.

Subcontract Notice of Lien Claim to the Recorder’s
Office Will Not Be Sufficient under theLien Act If the
Owner, Agent, Superintendent and/or Architect Is a
Resident of the Location of the Project or Can Be
Located. In Rothers Construction Inc. v. Centurion
Industries, Inc., 786 N.E.2d 644, 272 I11. Dec. 105 (4th
Dist. 2003), the Appellate Court of Illinois held that a
subcontractor failedtocomply withthenoti cerequirements
of theLien Actwhenit served noticeof itslienclaimwith
therecorders’ office. Inthiscase, Rothers Construction
(“Rothers™) contracted with Centurion Industries, Inc.
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d/b/aA-Lert Constructionto build grainbinsand material
handling systemsfor the owner, O’ Malley Grain, Inc.
Rothers completed the required services and three
monthslater served noticeof itslien claimand recorded
it with the office of the recorder of deeds against the
owner’s property and filed a suit to foreclose.

The owner moved to dismiss the complaint arguing
that thelienwasnot properly perfected duetothefact that
the owner had not received notice of the lien claim in
accordance with section 24 of the Lien Act. Rather,
Rothers had only served its ninety-day notice on the
recorder of deeds in accordance with section 25 of the
Lien Act. Pursuant to section 25 of the Lien Act, a
subcontractor’ s ninety-day notice may be served on the
recorder of deeds if the owner is not a resident of the
county where the project islocated or if it does not have
any representative at the job site.

The trial court, however, dismissed Rothers
foreclosure action, finding that the owner had a
representativeat the project and, thus, notice should have
been perfected under section 24 of the Lien Act. In
affirming the trial court’s dismissal, the appellate court
reiterated that proper notice under the statute is a
prerequisitefor thecreation of alien. Absent therequired
ninety-day notice under section 24 of theLien Act, alien
is never created. In addition, when an owner does not
receive timely written notice, as in this case, no lien
attaches. The appellate court concluded that notice was
required under section 24—and not under section 25, as
Rothershadargued. Under section 24, only after reasonable
diligencehasbeen madetofindtheowner oritssurrogates
may notice through the recorder of deedsbe appropriate.
Inthiscase, the owner had arepresentative at thejob site
threeto four timesper week. The subcontractor’ sfailure
to use reasonable diligence to serve the owner’'s
representative, in this case, barred the subcontractor’s
rights to assert amechanic’slien.

Accurate Description of the Contract Is a
Prerequisite for Perfecting a Lien Claim

In Bale d/b/a Bale Excavating v. William Barnhart,
2003 WL 21702482 (4th Dist. 2003), the court dismissed
a general contractor’'s mechanic’s lien action on the
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groundsthat itfailedtoidentify specificinformationinits
lien claim in violation of section 7 of the Lien Act.
Specifically, thecontractor, Bale, timely recordeditslien
claiminaccordancewith section 7 of theLien Act. Bale
also brought an actiontoforecl oseafter four monthshad
elapsed sinceitscompl etion of work ontheproject. The
lien claim, however, failed to accurately describe the
partiestothecontract. Accordingly, theowner, Barnhart,
andthemortgagee, Hunti ngton, brought motionstodismiss,
which were sustained.

The appellate court affirmed the trial court and
concluded that a description of the contract within the
meaning of section 7 of theLien Actincludesanaccurate
description of the parties to the contract. Bale's lien
claim, ontheother hand, interchangedtheactual claimant’s
name with the name of the individual who prepared the
lienclaim.! Thus, theholding of thiscaseonly pertainsto
the rights of the third-party mortgagee. The court held
that suchanambiguity inthecontract descriptionrendered
the description inaccurate pursuant to section 7 of the
Lien Act andthusinvalidated thelien claim. Moreover,
because Bal€' s foreclosure action was filed after four
monthsof compl etionof theproject, Balehad no preserved
lienrightsthat it could assert asto Huntington.

The Completion Date under the Lien Act
Is Not the Completion of the Contract

In Citizen Savings Bank v. Covey, the U.S. Bankruptcy
Court for the Central District of Illinois, 2002 Bankr.
LEXI1S997(2002), theplaintiff mortgagee, Citizen Savings
Bank, moved for summary judgment on complaints
regarding several mechanic's liens filed by Gingerich
Plumbing Co. (“ Gingerich™) onland owned by thedebtor,
PAK Builders, onthe groundsthat thelien claimswere
recorded morethan four monthsafter thework had been
performed and that, therefore, thebank had priority over
Gingerich’ sliensinthebankruptcy proceedings. Inthis
regard, the bank asserted that Gingerich wasrequired to
fileitslien within four months of the last date the work

1 The appellate court only considered the order dismissing the matter
as to the mortgagee, Huntington, on the grounds that the court did
not find the dismissal of Barnhart’ saction to befinal and appealable.
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was performed, even if the contract work was not fully
completed.

Gingerich’ scontract providedforwork tobeperformed
on multiple parcels of land arising under one contract.
Gingerich prepared separate lien claims for each of the
parcel sbut did not record some of the claimswithinfour
months after the compl etion of the work on the specific
parcel. Gingerich argued, however, that, pursuant to
section 7 of theLien Act, thefour monthsdid not beginto
accrue until after the completion of the overall contract.

Thecourt disagreedand heldthat, inlllinois, thefour-
month period in which to record alien claim beginsto
accrue with the completion of the work for which the
claimant seeks to assert alien. Because Gingerich had
completed its work more than four months prior to the
filing of thelien claimsastothelotsatissue, thoseclaims
were deemed invalid, even though the claims had been
recorded withinfour monthsof completion of theoverall
contract.

Filing a Lien Claim Does Not
Waive Arbitration

A party does not waive itsright to arbitrate a dispute by
filing a mechanic’s lien before requesting arbitration,
LaHood v. II. Constr., Inc., 335 Ill. App. 3d 363, 781
N.E.2d 585, 269 II. Dec. 788. Inthiscase, Lahood (the
owner) contracted with plaintiff contractor, Illinois
Construction, Inc. (“lllinois Construction™), to build a
shoppingcenter. IllinoisConstructionfiledamechanic’s
lien against the owner’s property after a dispute arose
regardingtheproject. Subsequenttofilingthelien, lllinois
Congtructionpursuedarbitrationunder thelllinoisUniform
Arbitration Act as was provided under its contract with
theowner. lllinoisConstructionthenimmediately filedan
action pursuant to section 24 of the Lien Act. Thetrial
court held that Illinois Construction retained its right to
arbitrateirrespective of any lienit filed.

The owner appealed, arguing that by filing a
mechanic’ slien action Illinois Construction waived and
abandoned any contractual right they may have had to
arbitrate the issue. The owner aso claimed that by
attempting to adjudicate the same issuein two different
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forums, [llinoisConstructionactedinconsi stently withthe
arbitration clause. Illinois Construction, inturn, argued
that they did not act inconsistently with the arbitration
clause because it requested arbitration before it was
forced to file a lien against the owner’s property and
sought thereafter animmediate stay of theclaim pending
thearbitrationresults.

On appeal, the appellate court affirmed. While the
court noted that a contractual right to arbitration may be
waived, itheldthat first seeking arbitrationand subsequently
filing amechanic’ slien action was not inconsi stent with
thearbitration clauseintheagreement. Generally, waiver
of the right to arbitrate occurs when a party actsin a
manner inconsistent with the clause and serves as an
abandonment of such right. In this case, Illinois
Constructiondid not act inconsistently, but rather simply
“sensibly” protected itslien interest in the property, the
timelimitationsfor whichwill not be suspended pending
anarbitration proceeding. Moreover, by requestingastay
of thelienaction pendingarbitration, I llinoisConstruction
reserved itsright to arbitrate.

A Fiduciary Duty Pursuant to Section 21.02
Will Arise If a Lien Waiver Is Submitted
for Payment

In Doing Steel, Inc. v. Castle Construction, Corp.,
2002 U.S. Dist. LEXIS 22836 (2002), the U.S. District
Court for the Northern District of Illinois held that a
fiduciary relationship did not arise between acontractor
and subcontractor uponthecontractor’ srecei pt of money
owed to the subcontractor for work performed. In this
case, defendant Castle Construction Corp. (“Castle”)
contractedwithlllinoisSchool District No. 148tobuilda
new school andwith Doing Steel, Inc. (“Doing Steel”) to
providethelabor and material sto compl etethesteel work
ontheproject. Castlepaid Doing Steel for their work on
the project performed before January 31, 2000. After
January 31, Doing Steel continued towork onthe project
and Castle continued to request payment for Doing
Steel” sservicesfrom the school district during thistime.

Castle, however, received paymentsfrom the school
district for Doing Steel’ s services, Castle failed to ever




pay Doing Steel. Asaresult, Doing Steel filedacomplaint
alleging, amongst other claims, that Castle breached a
fiduciary duty owed to a subcontractor under section
21.02 of the Lien Act. Doing Stedl argued that the Act
created a fiduciary duty between a contractor and a
subcontractor when the former receives compensation
due the latter, regardless of whether the subcontractor
had issued alien waiver. Thedistrict court rejected this
argument and held that such afiduciary duty only arises
when a subcontractor submits its lien waiver to the
general contractor.

Failure to File Sworn Contractor Statement
Did Not Prevent Recovery for
Breach of Contract

In a recent Second District case entitled Northwest
Millwork Co. v. Komperda, 338 IIl. App. 3d 997, 788
N.E.2d 399 (2003), an owner challenged a general
contractor’ s rights to assert a breach-of-contract action
againsttheowner onthegroundsthat thecontractor failed
to submit a sworn statement under section 5 of the Lien
Act. Theowner argued that section 5 of the Act imposes
anobligationonthecontractor tosubmit asworn statement
from its subcontractorsin connection with paymentsfor
the same to protect the owner from third-party
subcontractor claims.

Theowner relied on Abbott Electricv. Ladin, 144111.
App. 3d 974, 977, 494 N.E.2d 1251 (1986), which held
that, pursuant to section 5 of the Lien Act, when a
contractor hasbeen asked by an owner to submit asworn
statement and failsto do so, the contractor will be barred
from asserting a breach of contract action against the
owner. The contractor in Northwest argued, relying on
Wrecking v. Midwest Terminal Corp., 234 I1l. App. 3d
750,601 N.E.2d999(1992), that section 5 neither expresdy
nor impliedly bars contract actionswhere the contractor
failsto submit a sworn statement.

The Northwest court agreed with the contractor and
distinguished the Abbott case on the groundsthat in this
instancethe owner had norisk of third-party claimsfrom
subcontractors and had not previously requested that a
sworn statement be submitted by the contractor.
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Consequently, the court could not find that asamatter of
law the contractor’ sfailureto provide asworn statement
prevented it from pursuing a breach-of-contract action
against the owner.

TRUSTEES OF COLLECTIVE BARGAINING
AGREEMENTS HAVE STANDING TO
ASSERT LIEN RIGHTS

Illinois has recently recognized that the trustees of a
collectivebargai ning agreement have standing under the
Lien Act to assert alien against the owner. In addition,
over the past few years, other jurisdictions have reached
similar conclusions.

Fringe Benefits Are Lienable Items under
the lllinois Mechanic's Lien Act

InDivanev. Smith, 33211l. App. 3d 548, 774 N.E. 2d 361
(1stDist. 2002), thelllinoisAppellate Court held that the
trustee of afringe benefits fund had standing under the
Lien Act to pursue past-due contributions that the
subcontractor employer failedtopay theel ectrical |aborers.
In Divane, the subcontractor utilized electricians from
Local 134 pursuant to acollective bargaining agreement
under whichthesubcontractor wasto pay contributionsto
the employees. When the subcontractor failed to make
such payments, thetrustee sued on behalf of thefund and
asserted a lien claim against the Board of Education of
Chicago (theowner). Inadditiontoargumentsbrought by
the owner and the general contractor regarding the
trustee’ sfailureto comply with thenoticerequirementsof
section 23(b) of the Lien Act, which position was
subsequently reversed by the appellate court, the owner
and general contractor also challenged the trustee’s
standing under the Lien Act to assert alien claim.
TheFirst District reversed thelower court and found
that thetrustee' sright to assert alien claimwasanal ogous
to those issues raised in United Sates ex rel. Sherman
v. Carter,353U.S.210, 77 S. Ct. 793(1957), inwhichthe
trusteesof abenefit fund sued thesurety onacontractor’s
payment bondwhenthecontractor failedtomakerequired
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contributions to the fund. The Sherman court analyzed
that thetrusteesin that instance stood in the shoes of the
laborers and had standing to pursue outstanding
contributionsagainst the payment bond, whichwasthere
for the protection of the subcontractors. Similarly, inthe
Divane matter, the court likened the trustee to those in
Shermaninthat it stoodintheelectrician’ sshoesandwas
entitled to enforceitsrights and thus had standing under
the Lien Act.

In Nebraska, Any Person Who Furnishes
Materials or Services to a Real Estate
Improvement Contract May File
a Construction Lien

In arecent case entitled Omaha Construction Industry
Pension Plan v. Children’s Hospital, 11 Neb. App. 35,
642 N.W.2d 849, theNebraskaCourt of Appeal sheldthat
union employeesof asubcontractor had standingtofilea
lien against a property owner. In this case, the owner,
Children’ sHospital, entered into ageneral contract with
Kiewit Construction Co. (“Kiewit”), who in turn
subcontracted with Borchman Construction Co.
(“Borchman”). Borchman hired several union members
tocompletethejob. Thecompensationfor theseemployees
included their hourly pay aswell as contributionsto the
health and welfare plans of the union. After Borchman
failed to make the required contributions, the plan, on
behalf of the employees, filed amechanic’slien against
the owner and a petition to foreclose the lien. Thetria
court dismissedtheactiononthegroundsthat theplandid
not have standing under the Nebraska Mechanic’s Lien
Act to assert alien claim.

In reversing thetrial court, the appellate court first
concluded that the subcontractor’ semployees could file
aconstructionlien against aproperty owner. Inreaching
this conclusion, the court noted that the Nebraska Lien
Actentitledany personwhofurnishesmaterial sor services
toareal estateimprovement contract tofileaconstruction
lien. Thecourt further heldthat theplanitself had standing
toboth fileand enforcealien on behalf of itsemployees,
likening thetrusteerel ationship tothat of an assigneetoa
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lienclaim. Finally, thecourt ruledthat theplan sufficiently
pled acauseof actionby all eging that theunionemployees
furnished services and materials and did not receive the
full amount of their contract price.

In Oregon, Lien Statute Gives the
Lien Claimant, Not the Union,
the Right to Enforce a Lien

In International Brotherhood of Electrical Workers
Local No. 48 v. Oregon Sedl Mills, 168 Ore. App. 101,
5P.3d 1122 (2000), the Court of Appealsof Oregon held
that whilethetrusteesof acollectivebargai ning agreement
had standing to foreclose a lien under Oregon’'s
constructionlien statute, theunionand collection agency
involvedwithunpaid contributionfundsdidnot havesuch
standing. In International Brotherhood, defendant
Oregon Sted Mills(OSM) utilizedlaborersfromIndustrial
Construction Services, Inc. (ICS) onseveral construction
projects. The laborers performed under the terms of a
bargai ning agreement entered between Local 48 and the
Oregon-Columbia Chapter of the National Electrical
Contractors Association. Under this agreement,
employerswererequiredtomakecontributionstovarious
uniontrust and administrativefunds. 1CSfailed to make
therequired contributions, and consequently theunion, the
trusteesand collectionagent filed noticeof aconstruction
lienfor thedelinquent contributions.

Thetrial court, however, dismissedthelienclaimson
the grounds that neither the union nor the collection
agency had standingtoforecloseonalien. Thetrial court
also held that thetrustees, however, did have standing to
enforce the lien because the legislature had specifically
providedfor thisremedy inthelien statute that related to
the rights of trustees to collect outstanding dues. The
Court of Appeals affirmed the trustee’ s standing on the
groundsthat the statute had been amended to specifically
include aremedy for trustees of trust funds. However,
becausethelien statutedid not specifically includeunions
and collection agencies, thecourt denied themtheright to
assert alien claim.




In Hawaii, Trustees of an Employee Benefit
Trust Fund, in an Attempt to Enforce Employer’s
Obligation to Contribute to the Fund, File a
Mechanic’'s Lien on the Property Improved
through the Work of the Laborer

The Supreme Court of Hawaii in Hawai'i Laborers
Trust Fund v. Maui Prince Hotel, 81 Haw. 487, 918
P.2d 1143 (1996), hasalso ruled that the Hawaii L aborer
Trust Fund could assert a lien claim under the Hawaii
Mechanic' sLienActfordeinquenttrustfund contributions.
In this case, the Maui Prince Hotel Corporation and
Wailea Resort Company, Ltd. (the owners) contracted
with Greenscape, Ltd. (“ Greenscape”) to build two golf
courses. Greenscape in turn contracted with Hunnicutt
International, Inc. (“Hunnicutt”) to performthelandscape
and constructionwork for bothgolf courses, and Hunnicutt
contracted with Local 368 to providelabor for thework.
Inaddition, Hunni cutt executed | abor agreementswiththe
unioninwhichthey promisedto makecontributionstothe
fund for each labor hour worked. Hunnicutt paid the
laborers for their work but failed to make the required
contributionstothefund. Thefund subsequently brought
suitfor back contributionsand obtained adefaultjudgment
against Hunnicutt. Thefund also brought suit against the
owners, claiming they wereliablefor Hunnicutt’ sfailure
to make the agreed-upon contributions.

Thefund asserted amechanic’ slienagainst both golf
course projects and asserted its right to foreclose. The
trial court dismissed the fund's foreclosure action,
concluding that it was preempted by ERISA. Thetrial
court did not, however, address whether the fund had
standingunder theHawaii Lien Act or whether aclaimfor
contribution constituted lienable servicesunder theLien
Act. Thefund appeal ed to the Supreme Court of Hawaii,
which reversed the trial court’s ruling as it related to
ERISA. The supreme court further confirmed that the
fund under a collective bargaining agreement seeking
past-due compensation of employees that performed
work on a construction project was an association
furnishing labor and material swithin the meaning of the
Hawaii Lien Act.
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Wisconsin Recognizes That Contribution
Funds Can Be Recovered under
Construction Lien Law

In Plumber’s Local 458 Holiday Vacation Fund v.
Immel, 151 Wis. 2d 233, 445 N.W.2d 43 (Wis. Ct. App.
1989), the Court of Appeals of Wisconsin affirmed a
lower court rulingand hel d that unpai d benefit contributions
toL ocal 458 sholiday vacationfund, pensionfund, health
fund, industry fund, and union officeassessment fund may
berecovered under theconstructionlienlaw. Inthiscase,
Howard Immel, Inc. (the contractor) contracted with
Appleton Papers, Inc. (theowner) tofinishaconstruction
project. The contractor subcontracted with Augie's
Congtructionto performtheplumbingwork ontheproject.
The subcontractor employed labor from Local 458
pursuant to a collective agreement. As part of this
agreement, the subcontractor wasto make contributions
to the various funds on behalf of its employees.

When the subcontractor failed to make the
contributions, the union local asserted a lien claim on
behalf of the employees and sought to foreclose on the
same. The contractor argued in opposition, in part, that
contributiondueswerenot “wages’ under theWisconsin
Lien Act. The trial court rejected the contractor’s
argument and ruled in favor of the unionlocal.

The Court of Appeals of Wisconsin affirmed the
decision reached by thetrial court and heldthat, evenif a
construction lien only appliesto unpaid wages, theterm
“wages’ included not only the hourly rate, but also
contributionsfor vacation, pension and healthinsurance
benefits. In so holding, the court refused to interpret the
construction lien statute so narrowly as to undercut the
very purpose of the law itself.

A CONSTRUCTION COMPANY COULD BE
CHARGED WITH CRIMINAL BEHAVIOR

In acase of first impression, on May 1, 2003, the U.S.
District Courtfor theNorthern District of 11linoisdismissed
a two-count indictment against one of two electrical
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contractors criminally indicted for willfully violating
Occupational Safety and Health Administration
regulations. On December 11, 2002, MY R Group, Inc.
(“MYR") and itswholly owned subsidiary, L.E. Myers
Co. (“L.E. Myers’), both electrical contractors, were
chargedinafour-countindictment for alleged workplace
safety violations stemming from the deaths of two L.E.
Meyers employees, who were both electrocuted while
working onhigh-voltagetransmissiontowers. MY Rand
L.E. Myers, prior to the dismissal, were each facing a
two-countindictment, onecount arisingfrom each death.
If convicted of thecharges, misdemeanor in natureunder
the OSHA statute, the companies each face afine up to
$1 millionand amaximum penalty of fiveyearsprobation.
The indictment alleges that both defendants failed to
properly oversee and conduct safety training, instruction
and enforcement for its employees.

M agi strate Judge Geral dine Brown heard arguments
onMY R’ smotiontodismisstheindictment and ultimately
dismissedthetwo counts. Initsdecision, thecourt agreed
withMY R’ sargument that ultimately only theemployees
employer had responsibility for ensuring that employees
received the proper job-site training. The court further
rejected the government’ s contention that U.S. v. Pitt-
Des Moines, Inc. was controlling, wherein an employer
who creates a safety hazard can be liable regardiess if
those threatened are its own or another’s employees.
Unlike Pitt, where the defendant’s violation created a
hazardwhichultimately ledtothedeath of twoemployees,
MY Risnot charged with violating any obligationsowed
to its own employees. The regulations alleged to have
been violated related to the employees of L.E. Meyers,
not MY R. Moreover, the court determined that it found
no indication in theindictment that suggested that MY R
had any hand in creating the physical condition which
created the hazard. Theallegationsalsofail to establish
that MYR represented a “controlling” employer at the
work sites.

Finally, thecourt heldthat therewasno supportinlaw
orintheallegationsof theindictment for theargument that
MY R could be held liable as a “joint employer.” No
authority was presented to sustain the imposition of
criminal liability onanentity, likeMY R, which provided
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training to the empl oyee but was not the empl oyer of the
injuredemployee. Thisfailureprovedfatal,inthecourt’s
view. Ultimately, the court failed to find the required
foundation to support the criminal indictment against
MY R and dismissed the indictment.
TheU.S. Attorney fortheNorthernDistrict of Illinois
appealed the dismissal of the indictment ordered by the
district court to the United States Seventh Circuit Court
of Appeals. The two-count indictment against L.E.
Myers Co. still stands and is pending before the court.
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