Immigration Law Briefing

INSREORGANIZATION AND
REPOSITIONING

On April 25, 2002, the House of Representatives
voted overwhelmingly to abolish the Immigration and
Naturdization Service (“INS’). A smilar Senateplan
wasintheworks. TheHouse shill would splittheINS
into two separate agencies, onededing withimmigra:
tion benefits and the other dedling with immigration
enforcement. However, on June 6, 2002, the Pres-
dent proposed to create anew Department of Home-
land Security. Under this proposal, the INSwould be
transferred from the U.S. Department of Justicetothe
new Department of Homeland Security. We do not
yet know what impact this will have on the U.S.
immigration laws and system, but we will continue to
provide relevant updates.

NEw SEcURITY CHECKS

The State Department has begun additional security
checksfor visagpplicationsfor nationdsof 26 coun-
tries. It isexpected that it may take an additional 20
daysfor nationalsof those countriesto obtainvisas. In

“..the INS Service Centers are
now required to passall petitions
and applicationsthrough a secu-
rity check. The INS reports that
thiswill delay adjudication by at
least one month.”
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addition, theINS Service Centersarenow requiredto
pass al petitions and applications through a security
check. ThelNSreportsthat thiswill delay adjudica
tion by at least onemonth. Premium Processing cases
will continue to be processed within 15 days, but if a
security check turns up anything, the 15-day “clock”
will stop until the investigation has been completed.
On June 5, 2002, Attorney Generad John Ashcroft
proposed additiond regulations that will initidly re-
quirevigtorsfrom certain Middle Eastern countriesto
be registered, fingerprinted, and photographed. We
will provide further information on this “Nationd
Security Entry-Exit Regidtration System” in our next
issue.

CHANGESIN VisA REQUIREMENTS

The State Department plansto change its regulations
to require visas for a group previoudy exempt from
obtaining visas. Asaresult of thischange, citizens of
commonweglth countries who are legdly resdent in
Canada or Bermuda will now be required to obtain
visas. Commonwesdlth countries o include India,
Pekistan, and New Zedland.

Additiondly, visa gpplication fees increased to
$65.00 per applicant from $45.00 effective June 1,
2002.

NoTIFICATION OF CHANGE OF
ADDRESS REQUIRED FOR ALL ALIENS
IF StaAYING MORE THAN 30 DAYS

Under the exigting provisons of the Immigration and
Nationdlity Act, an dien who remains in the United
Statesfor aperiod of 30 daysor moreissubject tothe

“Since 9/11, the INS has been
enforcingall immigrationlawsmore
aggressively—hence this reminder.”

requirementsfor “regidration” of diens. Althoughthis
law has been on the books for a number of years, it
was rarely enforced. Since 9/11, the INS has been
enforcing all immigraion lawvs more aggressively—
hence this reminder.

Nonimmigrant diens regiger initidly when they
complete Form 1-94, Arrival-Departure Record.
However, the obligation to notify the INS of each
change of address applies to all aiens (except
diplomats)—nonimmigrant and immigrant—who
remain in the United States for more than 30 days,
regardless of whether their continued stay is pursuant
to ther initid admission or as aresult of a change or
extenson of gatus. All dienssubject to thislaw must
notify the INS of each change of address within 10
days of the change by submitting Form AR-11 to the
INS on behdf of each family member.

INS Acceprting EAD APPLICATIONS FOR
E anDp L Spousat WoORK AUTHORIZATION

Aswereported earlier thisyear, recent legidation now
permits spouses of persons employed in the United
Statesin E (Treaty Trader or Investor) or L (Intrac-
ompany transferee) status to obtain work authoriza
tion inthe United States. Thiswonderful new benefit
should be a sraightforward, nondiscretionary deter-
mination by the INS as long as the documentary
requirements are satisfied. INS has now issued
guidance on these requirements.

The work authorization benefit is not automeati-
caly conveyed when the spouse enters the United
States. The spouse must gpply for an Employment
Authorization Document (“EAD”). Thefilinglocation
for this application depends upon the datus of the
individua and whether other gpplications are being
filed a thesametime. The EAD gpplication generaly
takes about 60 to 120 daysto be processed. One of
theprimary advantagesof thisbenefitisthat thespouse
may accept any employment in the U.S,, including
sef-employment. TheEAD card may beissuedfor up
totwo years, but will not beissued for aperiod longer
than the validity of the principd dien’s I-94 Form.
Pleasenotethat thisbenefitisonly availableto spouses,
not children.



Asdiscussed below, the Socid Security Admin-
idration recently announced thet it will no longer issue
socid security numbersto spouses and dependents of
foreign employees soldy to obtain driver’s licenses.
However, once a spouse has obtained an EAD card,
he or she may then gpply for and be issued a socid
security number, and may usethisnumber to obtain a
driver'slicense.

Please note that spouse-applicants employed in
the United States will be subject to federal and State

“Certain intracompany transferees
are now eligible to be transferred to
theUnited Statesafter onlysix months
employment abroad instead of
twelve.”

income taxation on income earned in the United
States, and will ordinarily besubject to socia security
and other withholding requirements, unless exempted
by tresties.

NEw BLANKET L REQUIREMENTS
IN PLACE

Employers with foreign operations are now able to
transfer certain employees to their United States
branches or headquarters more quickly and easly.
Certain intracompany transferees are now dligible to
be transferred to the United States after only sSix
months employment abroad instead of twelve. In
order totakeadvantageof thenew six-monthtimeframe,
the employer must qudify for “Blanket L” gatus. In
order to quaify, the employer must have at least one
of thefallowing: 10 L visa petitions gpproved during
the past year; annua combined sdes of a least $25
million; or aworkforceof at least 1,000 employees. If
theemployer meetsthese requirements, it canreceive
pre-gpprova to have an unlimited number of its

executive, managerid and professond specidized
knowledge employees gpply for L visas without the
necessity of filing first with the INS. Please note that
the one-year requirement hasnot changed for perma-
nent res dent atusasamultinationa manager/execu-
tive

As discussed above, recent legidation now per-
mitsspousesof personsemployedintheUnited States

“Since March 1, 2002, the Social
Security Administration no longer
assignssocial security numberswhen
the sole reason for needing a social
security number is to obtain a state
driver’slicense.”

inL (Intracompany transferee) or E (Treaty Trader or
Investor) status to obtain work authorization in the
United States. Obtaining work authorizationwill lso
enable the spouse to obtain asocid security number
and, subsequently, adriver’slicense.

CHANGE IN SocIAL SecuriTY PoLicy
CREATES NEW | SSUES FOR
EmMPLOYEES FAMILIES

Current Socia Security Adminigtrationpolicy provides
that socid security numbers will be issued to foreign
nationds only if they have work authorization in the
U.S, or if they require a socid security number for
other government-related reasons. Since March 1,
2002, the Sociad Security Adminigtration no longer
assgns socid security numbers when the sole reason
for needingasocia security number istoobtainagate
driver’ slicense. Thismeansthat children and spouses
of foreign employees can no longer obtain socid
security numbersinorder toobtaindriver’ slicensesor
for any other reason, except in very limited
circumstances.

Asareault of this changein policy, spouses and
dependents of foreign employees in many dates



(induding Illinois and Alabama) will be undble to
obtain state driver’s licenses, and may consequently
be unable to obtain automobile insurance. Certan
dates will accept individua taxpayer identification
numbers (ITINS) in lieu of socid security numbers.
These | TINs havethe same number of digits(nine) as
a socid security number.  We recommend that
employers bring this problem to the attention of
their stateofficials, asstateexecutiveor legidative
action may be required to resolve thisissue.

“In response to an SSA notice, an
employer should perform follow-up
activities, such as verifying names
and social security numbers by
examiningitsown records, in order to
reconcileitsrecordsfor SSA purposes.”

“No-MaTcH” NOTICES FROM THE
SociAL SECURITY ADMINISTRATION

We have had a dramatic increase in the number of
lettersfromtheSocid Security Adminigration (“ SSA”)
notifying employers of a discrepancy between wage
reporting information and SSA records with respect
to an employee. These “no-match” |etters generaly
date that the employee's name and socid security
number do not match. Most employersareunclear as
towhat thelegd ramificationsand employers obliga:
tions are under such circumstances.

According to the INS, a notice from the SSA of
a discrepancy, without more, does not conditute
actud or condructive notice that the employee may
not havelawful satusintheU.S. ThelNSrecognizes
that there areanumber of reasonswhy there might be
such adiscrepancy that do not relateto alack of work
authorization. Therefore, an SSA noticeisnot abasis,
by itself, for the employer to take any adverse action

againd the employee. Any employer usng theinfor-
mation in the notice to judtify taking adverse action
againg an employee may violate date or federd law
and be subject to lega consequences. Unauthorized
employmentisameatter that can bedetermined only on
acase-by-case basis.

Inresponseto an SSA notice, anemployer should
perform follow-up activities, such as verifying names
and socid security numbers by examining its own
records, in order to reconcile its records for SSA
purposes. If an employee has been given the oppor-
tunity for wage reporting purposes to explain and
reconcile a reported discrepancy with SSA records
and hasfailedtodo so satisfactorily, theemployer may
need to take agppropriate steps to reverify work
authorization.

Legd advice should besought prior to any further
action reating to reverification of thework authoriza-
tion status of the employee.

NeEw FOorRM REQUIRED FOR MANY
Visa AppLicaNTs (Form DS-157,
SUPPLEMENTAL NONIMMIGRANT Visa
APPLICATION)

As we reported earlier, dl mde visa gpplicants be-
tween the ages of 16 and 45 must provide additional
information to the U.S. Department of State in con-
junction with thar visagpplications. All mae nonim-
migrant visaapplicantsbetweentheagesof 16and 45,
regardiess of nationality and regardless of wherethey
apply for their visas, must complete and submit Form
DS-157 (Supplemental Nonimmigrant VisaApplica:
tion) in addition to the usud Nonimmigrant Visa
Application. Please note that consular posts may
require any nonimmigrant visa goplicant to submit a
DS-157 in conjunction with the DS-156, regardless
of their age, gender or nationdity. Many pods are
requiring that dl men and women holding Chinese,
Cuban, Iraqi, Iranian, Libyan, Russan, Sudanese,
Somdli, Thal, or Vietnamese passportsa so complete
Form DS-157. (A copy of the new Formisincluded

on page7.)



New PoLicy REGARDINGAUTOMATIC
REVALIDATION OF NONIMMIGRANT
VisAas

Effective April 1, 2002, the U.S. Department of State
has prohibited the autométic revaidation of nonimmi-
grant visasfor certain aiensreturning from contiguous
territories (e.g., Canada) or adjacent idands. For-
merly, dienswhosenonimmigrant visahed expired but
who still had avaid 1-94 form could depart the U.S.
for up to thirty days to a contiguous territory or
adjacent idand and subsequently bereadmitted tothe
United States. Under the new policy, the alien will
not be readmitted if he or she applies for and is
denied anewvisa. Until anew visaisissued—which
may teke up to 20 days for nationals of certain
countries, thedienwill not bepermittedtoreturntothe
United States. New provisions will permit consular
officersto“collect” Form -94 from avisagpplicant if
his’her visa gpplication is denied.

INTERSECTION OF L ABOR AND
IMMIGRATION L Aws

OnMarch 27,2002, theU.S. SupremeCourt ruledin
Hoffman Plastic Compounds, Inc. v. National
Labor Relations Board (00-1595) that the federa
government may not compd employers to award
back pay to undocumented immigrants who were
illegdly fired for trying to join alabor union.

By avoteof 5to4, thecourt held that theNational
Labor Relations Board had thwarted anationa immi-
gration lawv god of preventing the hiring of illegd
immigrants when it told Hoffman Plastic Compounds
Inc. to pay aimost $67,000 to Jose Castro. Castro
was an undocumented worker from Mexico who
went to work for thecompany in 1988, then wasfired
in 1989 for joining an organizing drive by the United
Rubber, Cork, Linoleum & Plastic Workers of
America

“Allowing the board to award backpay to illega
diens would unduly trench upon explicit statutory
prohibitions critica to federd immigration policy,”

Chief Jugtice William H. Rehnquist wrotein the opin-
ion for the court. “It would encourage the successful
evason of gpprehension by immigration authorities,
condone prior violations of theimmigration laws, and
encourage future violations.”

However, four dissenting justices said that the
ruling would actually create more incentivesfor com-
paniesto hireillega immigrant workers, becausethey
cannow violatetheir righttojoinaunion, at least once,
without feer of legd lidhility.

L ABOR CERTIFICATIONS. U.S.
DEPARTMENT OF LABOR REGION 1
DiscourRAGES RIR FILING FOR
PosiTionsINIT INDUSTRY; NEW
REGULATIONS

An employer may generdly request Reduction in
Recruitment (*RIR”) processing of alabor certifica
tion application if it can demondrate a sx-month
pattern of recruitment for the postion. This can
dramaticaly reduce the processng time of a labor
certification application.

On March 20, 2002, the Divison of Labor
Certification issued a memo ingructing the U.S.
Department of Labor (“DOL") certifying officers to
congder broader criteriawheneva uatingRIRrequests.
As aresult of the memo, the DOL Region 1 Office
(which has jurisdiction over Connecticut, Maine,
Massachusetts, New Hampshire, Rhode Idand, and
Vermont) announcedthatitisnow strongly encouraging
and recommending that labor certifications for

“the DOL Region 1 Office...
announced that it is now strongly
encouragingandrecommendingthat
labor certifications for occupations
in the I T industry be filed under the
regular labor certification process
rather than RIR.”



occupdions in the IT industry be filed under the
regular labor certification process rather than RIR.
Whether other regiond offices will make smilar
announcementstodiscourageRI Rfilingfor occupations
inthe T industry remainsto be seen. In May 2002,
theDOL published proposed regul ationswhichwould
changethelabor certification process. Wewill provide
further information once find regulations are issued.

INSPASS PrRoGRAM—MORE
ATTRACTIVE THAN EVER!

The Immigration and Naturdization Service Passen-
ger Accelerated Service System (“INSPASS’) isan
automated system that can sgnificantly reduce immi-
grationingpection processing timefor authorized trav-
elers. INSPASSdlows preapproved, frequent bor-
der crossers faster and essier passage, while freeing

“INSPASS allows preapproved,
frequent border crossers faster and
easier passage, while freeing
inspectors to focus on high-risk
entrants to identify and intercept
illegal aliens.”

ingpectorstofocuson high-risk entrantstoidentify and
intercept illegd diens. INSPASS combines automa:
tionwith ahand-geometry biometricimageto vaidate
the identity of an individud.

INSPASSiscurrently operationd at internationd
arportsin Los Angdes, Miami, Newark, New Y ork
(JFK), San Francisco, at Washington-Dulles, and at
theU.S. preclearancesitesat VVancouver and Toronto
inCanada. ThelNSisauthorizedtoingtal INSPASS
a atotd of 23 arports, which include the existing
INSPASS operationa airports plus Sesttle, Hono-
lulu, Atlanta, Boston, Chicago, Cincinnati, Dalas-F.
Worth, Detroit, Houston, Minnegpolis, Montred,
Orlando, Ottawa, and St. Louis.

Participation in INSPASS is voluntary and open
to citizens of the United States, Canada, Bermuda,
and 26 VisaWaiver Program (VWP) countries who
trave to the U.S. on business three or moretimes a
year for short visits (90 daysor less). Eligibletravelers
must enroll in advance at airports where INSPASS
kiosks arelocated. The following specific classes of
visaholdersareregarded asfrequent busnesstrave ers:
B-1,L-1, E-1, E-2, A, G, and WB.

ZERO TOLERANCE

Duetothetremendous pressure being brought to bear
onthe INS, adjudicatorswill no longer be exercisng
discretion in granting benefitsto alienswho are out of
datus. This change in policy may prevent Service
Centersfrom gpproving extens on petitionson anunc
pro tunc bass after the 1-94 card has expired.
Therefore, itisimperativeto ensurethat both employ-
ersand employees arein full compliance with United
Staesimmigration laws.



.S, Approved OMB 1405-0134
U.S. Department of State Ao O s

SUPPLEMENTAL NONIMMIGRANT VISA APPLICATION Estimated Burden 1 Hour*

PLEASE TYPE OR PRINT YOUR ANSWERS IN THE SPACE PROVIDED BELOW EACH ITEM
PLEASE ATTACH AN ADDITIONAL SHEET IF YOU NEED MORE SPACE TO CONTINUE YOUR ANSWERS

1. Last Name(s) (List all Spellings) 2. First Name(s) (List all Spellings) 3. Full Name (In Native Alphabet)
4. Clan or Tribe Name (If Applicable) 5. Spouse's Full Name (/If Married)
6. Father's Full Name 7. Mother's Full Name

8. Full Name and Address of Contact Person or Organization in the United States (/Include Telephone Number)

9. List All Countries You have Entered in the Last Ten Years|10. List All Countries That Have Ever Issued You a 11. Have You Ever Lost a
(Give the Year of Each Visit) Passport E?SISDO?FT or Had One
olen?

D Yes |:| No

12. Not Including Current Employer, List Your Last Two Employers
Name Address Telephone No. Job Title Supervisor's Name Dates of Employment

13. List all Professional, Social and Charitable Organizations to Which You |14. Do You Have Any Specialized Skills or Training, Including Firearms,
Belong (Belonged) or Contribute (Contributed) or with Which You Work Explosives, Nuclear, Biological, or Chemical Experience?
(Have Worked). [ Yes [] No If YES, please explain

15. Have You Ever Performed Military Service? |:|Yes D No If Yes, Give Name of Country, Branch of Service, Rank/Position, Military Specialty,
and Dates of Service.

16. Have You Ever Been in an Armed Conflict, Either as a Participant or Victim? [ _|Yes [ _[No If YES, please explain.

17. List All Educational Institutions You Attend or Have Attended. Include Vocational Institutions But Not Elementary Schools.
Name of Institution Address/Telephone No. Course of Study Dates of Attendance

18. Have You Made Specific Travel Arrangements? |:|Yes |:|No If YES, please provide a complete itinerary for your travel, including arrival/departure
dates, flight information, specific location you will visit, and a point of contact at
each location.

Paperwork Reduction Act Statement
*Public reporting burden for this collection of information is estimated to average 1 hour per response, including time required for searching existing data sources,
gathering the necessary data, providing the information required, and reviewing the final collection. You do not have to provide the information unless this collection
displays a currently valid OMB number. Send comments on the accuracy of this estimate of the burden and recommendations for reducing it to: U.S. Department of State,
A/RPS/DIR, Washington, DC 20520.

DS-157
01-2002
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The Immigration Law Briefing is published by the law firm of
Vedder, Price, Kaufman & Kammholz. It is intended to keep our
clientsand interested parties generally informed on developments
in the business immigration industry. It is not a substitute for
professional advice.
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bulletin is permitted only with credit to Vedder, Price, Kaufman &
Kammholz. Foranelectronic copy of thisnewsletter, please contact
Mary  Pennington, at  her e-mail address:
mpennington@vedderprice.com
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Vedder, Price, Kaufman & Kammholzis a national, full-service law
firm with approximately 200 attorneys in Chicago, New York City
& Livingston, New Jersey.
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Chicago, Illinois 60601
312/609-7500
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212/407-7700
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Contact: Alan M. Koral
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The Vedder Price Business Immigration Group

U.S. companies—whether large or small—increasingly hire
employees from around the globe. The search for talent within
industries such as financial services, bio-medical, high tech,
pharmaceutical, automotive, engineering and other key sectors of
the U.S. economy is relentless in its intensity. In response to the
needs of companies to manage their internationally mabile
workforce, the law firm of Vedder Price has created a Business
Immigration Practice Group, designed specifically to serve the
immigration law and compliance needs of companies throughout
the country. Inaddition, the firm provides counsel and assistance
with respect to all types of employment-related immigrant and
non-immigrant visa categories.

Specific services include:

e Determining and applying for the most appropriate visa
categories for individuals who intend to stay temporarily in
the United States for employment or other business-related
reasons.

e Preparation and processing of permanent resident visas for
executives and other professional employees.

e DueDiligence regarding immigration law issues in corporate
mergers, acquisitions, divestitures, and other forms of
corporate reorganization.

e Counselingemployersregardingcompliance withimmigration
laws (IRCA) in order to avoid civil and criminal penalties.

e Assisting in processing visa applications and resolving other
State Department mattersin U.S. Embassies and Consulates
around the world.

e Assisting employers with their non-U.S. immigration needs
through our network of attorneys licensed in other countries.

Practice Group Leader:
Gabrielle M. Buckley

312/609-7626
Email: gbuckley@vedderprice.com
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