Labor and employment law trends of interest to our
clients and other friends.

In our last issue (Vol. 22, No. 1, January 2002) we
summarized five of the many employment cases on the
U.S. Supreme Court’s docket. The Court has since
decided four of those cases. Two of them (Ragsdale v.
Wolverine Worldwide, Inc., 122 S. Ct. 1155 (2002), and
Hoffman Plastic Compound, Inc. v. NLRB, 122 S. Ct.
1275(2002)) arediscussedindetail elsewhereinthisissue.
Two others are summarized below (Williams v. Toyota
Motor Mfg., Kentucky, Inc., 122 S. Ct. 681 (2002), and
EEOC v. WaffleHouse, 122 S. Ct. 754 (2002)). Thefifth
case (Moran v. Rush Prudential HMO, Inc)) is still
pending. We've also included in this article a couple of
added starters, Edelman v. Lynchburg College, 122 S.
Ct. 1145 (2002), which was decided in March, and
Echazabal v. Chevron USA, in which oral argument was
heard in February involving the “direct threat” defense
under the ADA.

Toyota. Anassembly lineworker claimedthat shewas
entitled to reasonable accommodation under the ADA
because carpal tunnel syndrome and rel ated impairments
limited her ability to performtherangeof repetitivemanual
tasksassociatedwith her job. TheCourt concludedthat the
evidence was insufficient to show that she was disabled
within the meaning of the Act. To prove a substantial
limitation in the major life activity of performing manual
tasks, one must demonstrate an impairment that prevents
or restricts” activitiesthat areof central importancetomost
people sdailylives.” IntheCourt’ sopinion, manual tasks
uniquetoaparticular jobarenot ascentral tomost people' s
daily lives as performing household chores, bathing and
brushing one’ steeth.
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Althoughavictory for Toyota, thisdecisionmay meanthat
indeterminingitsobligationto providereasonableaccom-
modation, in some instances an employer will have to
consider what anemployeecandoaway fromwork aswell
asonthejob.

Waffle House. The Court held that an employee's
agreement to arbitrate empl oyment disputeshas no effect
on the EEOC’ sright to sue the employer in federal court
for injunctiveor victim-specificrelief (e.g., back pay and
damages). TheCourt noted that Title V1l unambiguously
givestheagency theright to obtain suchremedieswithno
suggestion that thisright isforeclosed by the existence of
an arbitration agreement between private parties. The
Court aso looked at the Federal Arbitration Act and
concludedthat whileitinsurestheenforceability of private
agreements to arbitrate, only the parties to such agree-
ments are bound.

Although appearing to be a defeat for employers,
Waffle House should have little practical impact. EEOC
enforcement actions are rare. They constituted less than
2% of al discrimination claims filed in federal court
during fiscal year 2000.

As to the new kids on the block, the Court’s recent
decision in Edelman v. Lynchburg College, 122 S. Ct.
1145 (2002), upholds the EEOC’s regulation allowing
complainants to timely file an unverified charge and
supply verification after the statutory timelimit for filing
chargeshas passed. Theverification“relatesback” andis
properly treated as if it had been made on the date the
chargewasfiled.

Lastly, the Court hasheard oral argument in Chevron
USA, whichinvolvesthe“ directthreat” defensetoalleged
discriminationunder the Americanswith DisabilitiesAct.
Plaintiff Echazabal twice applied for employment at a
Chevronrefinery, and both times Chevronwithdrew con-
ditional job offersafter medical examsshowedthat hehad
Hepatitis C and that his liver might be damaged by
exposureto solventsand chemical spresent at therefinery.
Echazabal suedinfederal district court, claimingdiscrimi-
nation onthebasi sof adisability. Chevron counteredthat
it had acted properly because Echazabal would pose a
direct threat tohisown healthif heworkedintherefinery.
Thedistrict court granted summary judgment for Chevron

and Echazabal appealed. The Ninth Circuit Court of
Appeals reversed, relying on the language of the ADA,
which statesthat an employer may impose asaqualifica-
tion standard that an employee not pose adirect threat to
the health or safety of “other individuals in the work-
place.” Intheappellatecourt’ sopinion, theADA’ sdirect
threat defense means what it says and does not apply to
employees for whom employment poses a direct threat
only to their own health or safety.

The Supreme Court’ s decisions in Chevron, Moran
and other pending litigation of general interest will be
discussed in subsequent issues of our newsletter. In the
meantime, if you have any questions about any of the
cases reviewed above, call Dana Gordon in New Y ork
(212/407-7763), KatieColvin (312/609-7872) or im Petrie
(312/609-7660) in Chicago, or any other Vedder Price
attorney with whom you have worked.

Many employers have sought to limit their litigation
expensesand potential liabilitiesby instituting mandatory
arbitration agreementswiththeir employees. InGilmer v.
Interstate Johnson Lane Corp., 500 U.S. 20, 26 (1991),
the U.S. Supreme Court held that private arbitration
agreementsmay beenforceableasto claimsbrought under
federa statutes aslong as they do not prevent a plaintiff
fromeffectively vindicating statutory rightsinthearbitral
forumorinterferewiththestatute’ sremedial and deterrent
purposes. Following Gilmer, employershave sometimes
struggledtodraft arbitration agreementswhich both protect
their interestsand do not impermissibly interferewith the
statutory rightsgranted to employees by Congress.

TheMcCaskill Case

TheSeventh Circuit Court of Appeal srecently hadoccasion
to rule on the enforceability of an arbitration agreement



which required each party to pay its own costs and
attorneys’ feesregardless of the outcome of the case. In
McCaskill v. SCI Management Corp., 285 F.3d 623 (7th
Cir. 2002), the Seventh Circuit reversed the District
Court’s decision to compel arbitration and dismiss the
federal court case, finding that the agreement’ sattorneys
fees provision impermissibly infringed on the plaintiff’s
right, granted by Congress under Title VI, to collect
attorneys’ feesif she prevailed on her claim.

Specifically, the arbitration agreement at issuein
McCaskill stated:

Each party may retainlegal counsel andshall pay its
own costs and attorneys' fees, regardless of the
outcome of the arbitration. Each party shall pay
one-half of the compensation to be paid to the
arbitrator(s), aswell asone-half of any other costs
relating to the administration of the arbitration
proceeding (e.g., roomrental, court reporter, etc.).

Title VI, on the other hand, providesin relevant
part (42 U.S.C. 2000e-5(k)):

Inany action or proceeding under thissubchapter,
thecourt, initsdiscretion, may alow theprevailing
party, other than the Commission or the United
States, a reasonable attorney’s fee (including ex-
pert fees) aspart of the costs, and the Commission
and the United States shall be liable for costs the
same asaprivate person.

The Court’ sReasoning

Indeciding that Title VII’ sattorney’ sfeesprovision ren-
dered unenforceable the entire arbitration agreement, the
Courtreiteratedtheimportant policy reasonsbehindaward-
ing attorney’ sfeesto aprevailing plaintiff:

‘Inorder toensurethat lawyerswouldbewillingto
represent persons with legitimate civil rights
grievances, Congress determined that it would be
necessary to compensate lawyers for al time

reasonably expended on acase.’ .. .Theright to
attorney’ sfeesthereforeisintegral tothepurposes
of the statute and often is central to the ability of
personstoseek redressfromviolationsof Title VII.

Althoughnot cited aspart of itsrational efor invalidat-
ing the arbitration agreement, the Court noted in passing
that the agreement required arbitration for most empl oy-
ment-rel ated suitswhichwoul d bebrought by employees,
but excludedthetypesof claimslikely to bebrought by the
employer, suchasenforcing noncompetition or confiden-
tiality agreements or suits based on fraud, theft or other
employee misconduct. The Court may have perceived
these exclusions to be unfairly one-sided in favor of the
employer.

The employer argued that, if the plaintiff were suc-
cessful, theattorneys feesprovisionallowedanarbitrator
toawardtheplaintiff her attorneys’ feesaslongassheused
the award to pay her attorneys. The Court flatly rejected
this argument and stated that the provision meant that
“neither party can berequiredto pay theattorney’ sfeesof
the other party, either directly or through the straw-man
approach advocated by [thedefendant].” The Court held
that the attorneys’ fees provision prevented the plaintiff
from “effectively vindicating her rights in the arbitral
forum by preemptively denying her remedies authorized
by Title VII,” and thus rendered the entire arbitration
agreement unenforceable.

Two other points are worth noting —if only for what
the Court declinedto do. First, thearbitration agreement
required each party to pay one-half of the arbitrator’s
compensation and any other costs of thearbitration. The
plaintiff arguedthat thisprovisional sorenderedtheagree-
ment unenforceable. Whilenoting casesinwhichsuchan
argument succeeded or was considered, the Court did not
rule on theissue because its determination regarding the
attorneys’' fees provision made further inquiry unneces-
sary.
Second, the Court also did not rule on whether the
attorneys’ feesprovisionwas" severable” fromtherest of
the arbitration agreement, which would have allowed the
Court to invalidate the attorneys' fees provision while
enforcingtherest of thearbitration agreement. TheCourt



noted, however, that the Ninth Circuit had rejected a
similar argument in Graham Oil Co. v. ARCO Product
Co., a Div. of Atlantic Richfield Co., 43 F.3d 1244 (9
Circuit 1994).

Conclusion

TheSeventh Circuit’ srulinglikely comesasnho surpriseto
most employerswho have attempted to draft enforceable
arbitration agreements. This decision is consistent with
previous cases dealing with mandatory arbitration agree-
ments. The McCaskill decision illustratesthe following
rule of thumb. Private arbitration agreements between
employers and employees may be useful to employersin
reducing potential exposureto unpredictablejury awards.
However, if an employer drafts an arbitration agreement
which attempts to gain advantages beyond the change
fromajudicial toan arbitral forum, and thereby limitsthe
rightsor remediesprovidedby Title VI or another federal
statute, that agreement likely will beunenforceableinthe
courts.

If you have questionsabout arbitration agreementsor
any other employment-rel ated matter, pleasecontact Alison
J.Maki (312/609-7720), JamesE. Bayles(312/609-7785),
Barry A. Hartstein (312/609-7745) or any other Vedder
Price attorney with whom you have worked.

On November 14, 2000, amid astorm of controversy, the
Occupationa Safety andHealthAdministration (* OSHA™)
issued its Ergonomics Program Standard. The Standard
was short-lived. On March 7-8, 2001, pursuant to the
Congressional Review Act, the Senateand House, respec-
tively, voted to overturn the rule and on March 20, 2001,
President Bush signed S.J. Resolution 6 formally repeal -
ing therule.

Since its repeal, the future of OSHA’s ergonomics
initiative has remained uncertain. Although Secretary of
L abor ElaineChao committedto devel opingacomprehen-
sive approach to ergonomics, and OSHA continued to
study the issue intensely, nothing formal emerged from
OSHA to address ergonomic hazards. Until now.

OnApril 4,2002 OSHA unveiledwhat it describesas
a four-pronged “comprehensive” approach to reducing
muscul oskel etal disorders(“MSDs’) intheworkplace. Its
plan consists of: (1) guidelines; (2) enforcement;
(3) outreach and assistance; and (4) research.

Guidelines

OSHA plansto develop industry or task-specific guide-
linesfor anumber of industriesbased on currentincidence
rates and available information about effective and fea-
sible solutions for reducing the occurrence of MSDs.
OSHA will aso encourage other industries to develop
their own ergonomic guidelines to meet their specific
needs. OSHA declined to undertake another effort at
formal rule-making, optinginsteadtoissueand encourage
guidelines, for two reasons. First, OSHA believesrule
makingisprohibitively difficult because:

there are a variety of different hazards and
combinations of different hazards to be ad-
dressed:;

exposuretothehazardsisnot readily measured
in some cases;

the exposure-response relationship is not well
understood;

cost andfeasibility of abatement measuresmay
be uncertain and may be very high in some
cases; and

itisdifficult, except in the most general terms,
to prescribe remediesfor abating such hazards
inasinglerule.

Second, OSHA believes that industry and task-spe-
cificguidelinesaremoreflexiblethanstandards. Accord-
ing to OSHA, guidelines can be developed more quickly
than formal standards and can be changed easily as new
information becomes available from research and scien-
tificadvances. OSHA now claimsthat guidelinesmakeit
eas er for employersto adopt innovative programsto suit
theirworkplaces. By contrast, standardstendto beinflex-
ible* one-size-fits-all” solutionsthat may not beappropri-
ateinacertainindustry or facility.



Despiteitsespousal of guidelinesasanimportant tool
to assist employersin recognizing and controlling ergo-
nomic hazards, OSHA has not yet issued any such
guidelines, except for guidelinesit issued over a decade
ago for the meatpacking and certain other industries.
Although OSHA announced on April 18, 2002 plans to
draft guidelinesfor the nursing homeindustry, and those
guidelinesareexpectedtobeavailablefor publiccomment
later thisyear, employersin other industries appear to be
on their own for the time being.

Enforcement

Despitehaving noformal guidelinestoassist employersin
recognizing and controlling ergonomic hazards, OSHA
nevertheless intends to embark on an aggressive
“enforcement” campaign. What OSHA intendstoenforce,
however, remainsamystery. OSHA hasstatedthat it does
not intend to use an employer’ sfailureto follow OSHA-
promul gated guidelines(whenever they becomeavailable)
asthebasisfor citing an employer for ergonomic hazards.
It emphasizes that the guidelines are tools intended to
assist employersin recognizing and controlling hazards
and are“voluntary.”

Instead, OSHA planstobaseitscitationactivity onthe
Occupationa Safety andHealth Act’ sGenera Duty Clause
(29U.S.C. §654(a)(1)), anebulousprovision of the OSH
Act which requires employers to furnish each of its
employees” employment and apl aceof employmentwhich
are free from recognized hazards that are causing or are
likely to cause death or serious physical harm” (emphasis
added).

OSHA'’s plan to cite employers under the General
Duty Clauseis problematic, at least until guidelines are
readily available to employers. OSHA will be hard-
pressed to establish that a particular workplace condition
constitutes a recognized hazard under the General Duty
Clause when the recognition tools—the guidelines— are
not yet available. Eventhen, caselaw under the OSH Act
hasheldthat OSHA produced guidelines may not be used
by OSHA to satisfy its burden under the General Duty
Clausetoprovethat ahazardisrecognizedinanemployer’s
particularindustry. Nevertheless, OSHA emphasizesthat

employersinindustrieswith no current guidelinesmay be
subject to citations and penalties for ergonomic hazards
andthat empl oyersshould avail themselvesof information
currently availablefrom OSHA, theNational Institutefor
Occupational Safety and Health (“NIOSH”) and various
industry and labor organizations on how to establish
effectiveergonomicsprograms.

OSHA'’s enforcement plan appears to be somewhat
limited at thistime. It hassignaledthat it will not focusits
enforcement effortson empl oyerswho haveimplemented
effective ergonomic programs or who are making good-
faitheffortstoreduceergonomichazards. Thus, OSHA’s
primary targets at thistime appear to be those employers
with highinjury or illnessratesthat have madelittleor no
effort of their own to address the problem.

Outreach and Assistance

As part of its four-pronged approach, OSHA has also
promisedto provideassi stanceto businesses, particularly
small businesses. Among other things, OSHA intendsto
direct some of itsfiscal year 2002 training grantsto the
development of ergonomic training materials and the
direct training of employersand employees. Thistraining
will include courses at 12 non-profit Education Centers
and the development of complete and comprehensive
compliance assistance tools, including Internet-based
training and information. OSHA also intends to use
Voluntary Protection Program (V PP) sitesto help model
effectiveergonomicsolutionsand, aspart of the Department
of Labor’'s cross-agency commitment to protecting
immigrant workers, OSHA'’ s plan includes a specialized
focus on hel ping Hispanic and other immigrant workers.

Research

Thefinal element of OSHA’ s four-pronged plan is more
research, particularly to addressdeficienciesidentified by
theNational Academy of Science(NAS) inresponsetolast
year's failed Ergonomics Program Standard. Among
other things, OSHA intends to charter an advisory
committee to identify gaps in research relating to the
application of ergonomicsand ergonomic principlestothe
workplace, with the committee reporting its findings to



Assistant Secretary Henshaw and NIOSH. OSHA then
intendstowork closely withNIOSH toencourageresearch
in needed aress.

OSHA'’ sergonomicsplan hasalready received sharp
criticismfrom several senatorsand organized labor. One
criticismisthat OSHA’ splanisnot new. Tothecontrary,
OSHA has issued guidelines to specific industries and
used the General Duty Clauseto cite employersfor ergo-
nomics violations for over a decade. Thus, OSHA’s
current approach isnothing morethan“aplanfor aplan.”
TheAFL-Cl O hasal so dubbed theapproach meaningless,
commenting that OSHA has failed to identify which
industries are being targeted for enforcement or come up
with a definition of “work-relatedness’ for purposes of
recordkeeping and the i ssuance of citations.

Without question, OSHA’ splan provideslittleinthe
way of concrete guidance for employers attempting to

grapple with workplace ergonomic hazards. At most,
OSHA'’ s four-pronged approach represents the first step
in what appears to be an ongoing effort to address the
myriadworkplaceinjuriesandillnessescollectively referred
to as MSDs. Nevertheless, OSHA's stated intention to
use the Genera Duty Clause to cite employers for
ergonomics hazards means that, even in the absence of
specificguidancefrom OSHA, employersmay onceagain
soon find themsel ves facing ergonomics inspections and
contesting ergonomicscitations.

If you havequestionsabout OSHA’ snew approachto
ergonomics, or if you would like further information on
how to develop your own ergonomics program, please
contact James E. Bayles, Jr. (312/609-7785), Nina G.
Stillman (312/609-7560) or any other V edder Priceattor-
ney with whom you have worked.

PRESIDENT BUSH MAKES TWO RECESS
APPOINTMENTS TO THE NLRB

Ina previous newsletter article, we detailed the composition of the National Labor Relations Board and the
process for filling vacancies (see The Bush Labor Board: Who's On First?, Labor Law Newsletter, December
2001). Since that article, President Bush has filled two of the three vacancies that existed on the Board with
recess appointments. Specifically, on January 22, 2002, President Bush announced the appointment to the
Board of Michael J. Bartlett and William B. Cowen, both Republicans.

Bartlett previously servedas Director of Labor Law Policy at the U.S. Chamber of Commerce. Priortothat,
his resume includes stints asa NLRB attorney, Eastern Airlines counsel, and service as a partner and special
counsel with several management-side law firms, including Vedder Price.

Cowen previously served as Principal Attorney for Institutional Labor Advisors, LLC, acompany he founded
in 1997. Prior to that, Cowen was a partner at a management-side law firm.

With the appointments of Bartlett and Cowen, Republicans now comprise a majority of the Board
members. As recess appointees, Bartlett and Cowen will each serve a term of one year.

If you have any questions about the composition of the NLRB, please call Deric Bomar (312/609-7726),
George Blake (312/609-7520) or any other Vedder Price attorney with whom you have worked.



Rulingonanissueof firstimpression, the National Labor
Relations Board unanimously affirmed the ruling of an
Administrative Law Judge that an employer violated the
National Labor Relations Act (“Act”) by prohibiting an
employee from displaying a union-related screen saver
message on her company-issued computer and by issuing
awarning to her for displaying the message.

In &. Joseph Hospital, 337 NLRB No. 12 (Dec. 12,
2001), theempl oyer operated ahospital withanintensive
careunit(“1CU"). Thel CU contained multi plecomputers
that wereavailablefor useby thenursesinthedepartment.
At all relevant times, theemployer alowed | CU nursesto
display personalized screen saver messages on the com-
puters.

After a union began an organizing campaign at the
hospital, a nurse (Elalem) in the ICU department pro-
grammed a screen saver message that said “L ook for the
U.” Elalem’s supervisor, who was aware that Elalem
supported the Union, interpreted the “U” in the screen
saver messageto mean“Union,” and Elalemtestified that
the “U” meant “Union.” On the same day that Elalem
posted the message, the supervisor held a meeting with
Elalem in which the supervisor showed Elalem a docu-
ment entitled “Written Record of Verbal Warning.” The
document referred to the “union related” content of the
screen saver message, and further stated: “ Advised em-
ployeethat bulletin boards and screen savers are hospital
property anditisinappropriateto post pro union messages
on hospital property or whileontimeclock.” The super-
visor told Elalem she was being “written up for union
activity, using hospital equipment for union activity.”

Becauseno other prior Board casepresented asimilar
factual pattern, the parties presented to the Board their
theories on what principles should be applied by it in
resolving the case. The employer contended that the
principles applicable to company bulletin boards should
govern. Under thoseprinciples, anemployer hastheright

torestrict theuseof bulletin boards, but that right may not
be exercised discriminatorily. Board precedent estab-
lishes that discrimination exists if the employer alows
employees to post nonwork-related personal notices on
bulletin boards (e.g., messages for the sale of personal
property, cards and thank you notes), but does not allow
the posting of union-related information.

On the other hand, the General Counsel contended
that the principles applicable to the wearing of union
insigniashould control theBoard’ sresol ution of thecase.
Those principles recognize that employees have a pro-
tected right to wear unioninsigniaat work in the absence
of “special circumstances.”

The Board expressly declined to reach a holding on
what principlesshould beappliedtothecase. Instead, the
Board concluded that the employer violated the NLRA
even if it applied the principles the employer urged the
Board to adopt — the principles applicable to employer
bulletin boards. Specifically, the Board found that the
employer routinely permitted | CU nursesto display many
types of screen savers containing personal messages.
Because the employer prohibited Elalem from posting a
personal, union-rel ated message, theBoard concludedthat
the employer engaged in unlawful discrimination under
the NLRA. For the same reasons, the Board concluded
that theemployer violated theNL RA by issuingawarning
to Elalem based upon the screen saver message.

S. Joseph’ sHospital establishesthat employersmust
exercise the same precautions with respect to computer
screen saver messagesor computer “wallpaper” asthey do
with respect totheir bulletinboards. If employersseek to
restrict the posting of personal messagesontheir property
(including on computers), an effectiveand enforced policy
isthebest method of accomplishingthat goal . If you have
any questionsabout thisissueor need assistanceincrafting
an effective policy, please call Deric Bomar (312/609-
7726), GeorgeBlake(312/609-7520) or any other V edder
Price attorney with whom you have worked.



The United States Supreme Court, in Ragsdale v. Wol-
vering, 122 S. Ct. 1155 (2002), held that the Secretary of
Labor overstepped her bounds when she promulgated a
Family and Medical Leave Act regulation categorically
prohibiting an employer from designating an employee’s
leave as FMLA, when the employer did not provide
individualizedwrittennoticetotheempl oyeethat theleave
would be so designated.

Generally, under theFMLA anemployer must provide
an digible employee a total of 12 weeks of leave in a
12-month periodfor thearrival of anew child, adisabling
health problem, or afamily member’ sseriousiliness. The
Act also requires an employer to (1) maintain the
employee’ s group health coverage; (2) grant leave on an
intermittent basiswhenmedically necessary; and (3) rein-
state the employee to his or her former position, or its
equivalent, upontheemployee’ stimely returntowork. An
employer who interferes with, restrains, or denies the
exercise of these rights may be subject to consequential
damages and appropriate equitablerelief.

In Ragsdale, Wolverine World Wide, Inc. granted
plaintiff Ragsdale 30 consecutive weeks of leave when
cancer treatments kept her off work. At the end of the
30 weeks, Ragsdal esought an additional 30 daysof |eave.
Wolverine denied her request, saying Ragsdale had ex-
hausted the seven months of unpaid sick leave available
under Wolverine sleave plan. Ragsdale sued, claiming
that FMLA regulations(specifically, 29 CFR825.700(a))
entitled her to an additional 12 weeks of leave because
Wolverinehadfailedtonotify Ragsdaleupfront that 12 of
the 30 weeks of |eave she had aready taken would count
asher FMLA leave.

TheSupremeCourt, initsfirst caseunder theFMLA,
rejected Ragsdal € sclaim and invalidated the regulation,
holding that it impermissibly exceeded the scope of the
statute by imposing aone-size-fits-all penalty onemploy-
erswhofail tonotify employeesthat their leavewill count
asFMLA leave.

The Court reasoned that in the statute’s penalty
provisions Congressintended to penalize employerswho
harmemployeesby interfering with, restraining, or deny-
ing an employee his or her rights under the statute. In
contrast to thestatute, regulation 825.700(a) penalized an
employer by requiring the employer to grant more than
12 weeks of leave, regardless of whether the employee
had suffered any harm.

Thefactsin Ragsdaleillustrate thispoint. Ragsdale
suffered no harm — she was allowed 30 weeks of |eave,
more than twice what is required by the statute. The
penalty against Wolverine was not tied to any harm suf-
fered by Ragsdale. Thus, the Court held the penalty
inconsi stent with, and disproportionateto, the Act itself.
Importantly, the Court did not invalidate the requirement
of individualized notice that an employee’ sleave counts
towardshisor her FMLA entitlement. What theCourt did
in Ragsdale wasinvalidate the categorical application of
thepenalty requiringanemployer togrant additional leave
when an employer fails to provide such individualized
notice.

Theupshot of the Court’ sruling appearsto bethat an
employer does not haveto provide leavein excess of the
12 weeks mandated by the statute when an employee has
not been prejudiced by theemployer’ sfailuretonotify the
employee that his or her leave would count as FMLA
leave.

The questions remain when and how a court will
determine whether an employee has been prejudiced in
such circumstances. The Court gave some guidance in
answering this question when it noted that in order to
determine whether an employee has been prejudiced, a
judge or jury must answer questions such as (1) whether
the employee would have exercised his or her FMLA
rightsintheabsenceof theemployer’ sactions, and (2) what
steps the employee would have taken had circumstances
been different. For example, when would the employee
have returned to work after taking leave?

To besure, the safest approach an employer cantake
istocontinueto provideindividualized written noticetoan
employeethat theemployee' sleavewill count towardshis
or her annual FMLA entitlement. This will avoid a
potential after-the-fact judicial determination that an



employee was prejudiced because the employer did not
providethenotice.

If you have any questions about this case, or wish to
discuss the FMLA or the procedures thereunder, please
call Paige Barnett (312/609-7676), Steve Hamann (312/
609-7579) or any Vedder Price attorney with whom you
have worked.

The United States Supreme Court recently shot down the
National Labor RelationsBoard’ saward of back pay toan
undocumented alien who had never been legally autho-
rized to work in the United States. Hoffman Plastic
Compounds, Inc. v. National Labor RelationsBoard, 122
S.Ct. 1275 (March 27, 2002).

InMay 1988, whenHoffman Plasticshired M exican-
born Jose Castro, he presented documentsthat appear edto
verify hiseligibility for employment inthe United States.
About eight monthslater, during aunion organizing drive
at Castro’s plant, he and several other known union
supporterswerelaid off. Theunion subsequently filed an
unfair labor practicechargeagainst Hoffman, claimingthe
layoffswereunlawful. Threeyearslater,inJanuary 1992,
the Board found that the layoffs violated the National
Labor Relations Act (“Act”) and ordered, among other
things, that Hoffman offer reinstatement and backpay to
Castro and the other affected empl oyees.

In June 1993, during a hearing on back pay, Castro
testified that he had never been legally admitted to, or
authorizedtowork in, theUnited Statesand that hegained
employment with Hoffman after submitting abirth certifi-
cate belonging to a friend who was born in the United
States. Based on thistestimony, the Administrative Law
Judge determined that Castro could not be offered rein-
statement and was not entitled to back pay.

In September 1998, four years after the ALJ s deci-
sion (and almost ten years after Castro had been laid off),
the Board reversed the ALJ and awarded back pay to
Castro from the date of his layoff to the date Hoffman
learned hewas undocumented, 3-Y2yearsafter thelayoff.
Hoffman's petition for review of the Board order was

denied by the U.S. Court of Appeals for the District of
ColumbiaCircuit. However, the Supreme Court granted
certiorari.

Under the Immigration Reform and Control Act
(“IRCA™), it isacrime to tender false documents to an
employer to subvert the employer verification system.
Accordingly, it was undisputed that Castro’ suse of false
documentsto obtain employment with Hoffman violated
IRCA. TheSupreme Court was persuaded by thefact that
Castro, himself, had violated thelaw, andthat hequalified
for the Board's award only by remaining in the United
States illegally. Accordingly, the Court found that an
award of back pay “inacaselikethisnot only trivializesthe
immigrationlaws, it al so condonesand encouragesfuture
violations.” Id. at 1284.

If there is any lesson to be learned from Hoffman
Plastics, it may bejust areminder of the employer’ slack
of control over an agency’ stimetable. Thus, not only isit
crucial that theemployer berightinthefirstinstance(e.g.,
thoroughly checking all documentation submitted by em-
ployeesregarding eligibility towork), butit must retainthe
ability toproveitscaseyearslater whilepotential back pay
isbuilding. Inthisinstance, it wasfiveyearsfromthetime
Castro was hired until the hearing at which it was estab-
lished that hewasanundocumentedalienwhoviolatedthe
IRCA. If you haveany questionsabout thiscaseor any of
the issues therein, please call Katie Colvin (312/609-
7872), SteveHamann (312/609-7579), or any other V edder
Price attorney with whom you have worked.

Inarecent decision, theUnited States Supreme Court kept
a tight reign on the Americans with Disabilities Act
(“ADA") by limitinganemployee' srighttoa“ reasonable
accommodation.” In US Airways v. Barnett, 122 S. Ct.
1516 (2002), the Supreme Court considered whether a
proposed accommoadati on which would normally be con-
sideredreasonablewoul d becomeunreasonableif it woul d
resultinaviolation of acompany’ sseniority system. The



Court, after consideringthisconflict betweentheinterests
of a disabled worker seeking a position of “reasonable
accommodation” and the interests of employees with
superior rightstobidfor that job pursuanttothecompany’ s
seniority system, held that an employer isnot required to
violate its seniority system to accommodate a disabled
employee.

USAirwaysinvolved an airline cargo handler with a
back injury who used his seniority rightsto transfer to a
position in the mailroom which was less physically de-
manding. Several years later after Barnett learned that
other employeeshigherinseniority intendedtobidonhis
mailroom position, Barnett requested that US Airways
accommodatehisdisability by permittinghimtoremainin
themailroomposition. USAirwaysrefused hisrequestto
makean exceptiontotheestablished seniority system, and
Barnett wasterminated.

Barnett filed suit against hisformer employer, claim-
ing discrimination under the ADA. The District Court
granted summary judgment for theemployer, finding that
anemployer discriminatesunder theADA whenitfailsto
make a reasonable accommodation for a disabled em-
ployee unless the employer demonstrates that the re-
guested accommodation imposes an undue hardship on
thebusiness. TheNinth Circuit reversed, holdingthat the
court must evaluate undue hardship on a case-by-case
basis.

According to the Supreme Court, “thetypical senior-
ity system providesimportant empl oyeebenefitsby creat-
ing, andfulfilling, employeeexpectationsof fair, uniform
treatment.” The Court held that ordinarily anemployer’s
showingthat therequested accommodationwouldviolate
theseniority systemwouldwarrant summary judgmentin
favor of theemployer. However, if theplaintiff can present
evidence of what the Court caled “more,” then he can
defeat summary judgment. The Court defined “more” as
special circumstancesinaplaintiff’ sparticular casewhich
would show that the requested accommaodationisreason-
able. For example, the plaintiff may show that the em-
ployer frequently exercisesitsrighttounilaterally change
the seniority system, or that the seniority system already
contains exceptions. In those instances, the plaintiff can
arguethat employeeshave areduced expectation that the

system will be uniformly followed, and that one more
departureto accommodateadi sabled employeewould not
be an out-of-the-ordinary exception.

Insoholding, the Court likened theissue presented to
the context of a Title VI religious discrimination case,
where an employer need not adapt to an employee's
specia worship schedule as a “ reasonable accommoda-
tion” where doing so would conflict with the seniority
rights of other employees. Similarly, with respect to the
Rehabilitation Act, collectively bargai ned seniority trumps
areguested accommaodation.

Only fivejusticesjoined in the majority opinion and
two of thosewroteseparatel y that themajority should have
afforded more protection to employers. Four justices
dissented in two separate opinions. In dissent, Justice
Scalia wrote that the ruling incorrectly subjects all em-
ployer rulesand practi cestotherequirement of reasonable
accommodation. Justice Scalia further attacked the
majority’ s creation of a*“rebuttable presumption.” Spe-
cificaly, he states that the mgjority gives plaintiffs a
“vague and unspecified power whenever they can show
specia circumstances to undercut bona fide systems.”
Scalia is particularly concerned that the Court’s new
standardwill only resultinconstantlitigation over “ special
circumstances.”

While the decision in US Airways clearly favors
employers by limiting a disabled employee’'s ahility to
disrupt a seniority system in order to accommodate his
disability, employers must recognize that the Court did
carve out an exception which will allow the plaintiff to at
least survive summary judgment. Asdiscussed above, if
the plaintiff can articul ate an employer’ sexceptiontothe
seniority system, theemployer may loseitssafeharbor. In
effect, this ruling discourages employers from making
exceptionsto the established seniority systemin order to
insulate employers from ADA discrimination charges.
Therefore, the holding in US Airways should prompt
employersto evaluatetheir current seniority systemsand
determinewhether | enient enforcement must becurbed or
regular exceptionseliminated. Inany event, JusticeScalid' s
prediction of heightened litigation over the existence of
specia circumstanceswill likely result asthe Court’ snew
standardispotentially unclear.



If you have any questions about this case or the
relationship of seniority —including your seniority system
—tothe ADA, pleasecall AngelaPavlatos(312/609-7541),
Bruce Alper (312/609-7890) or any other Vedder Price
attorney with whom you have worked.

There are many things you cannot control in the work-
place. Relationships blossom. Fraternization occurs.
Feelingsarehurt. Angerisstirred. Comments are made.
Desiresarepursued. Moreoftenthan not, managementis
not awareof any of them. Fortunately, thelaw recognizes
thisfact — at least where co-workers are concerned —and
providesemployerswith adefenseto hostileenvironment
clams.

For some employers, updating their EEO and harass-
ment policiesand providing EEOtrainingtotheir employ-
eesremainsat or near thebottom of thecompany’ s“todo”
list. With aleaner economy, some companies may opt to
save money on the legal fees associated with such steps.
Other companiesbelievethey get too littlereturn ontheir
investment. Still others prefer to “roll the dice,” hoping
that none of their employeesfilesacharge of discrimina-
tion and/or alawsuit.

Although“rollingthedice” isnever awiseapproach,
inthewake of the United States Supreme Court’ srulings
in Faragher v. Boca Raton, 118 S. Ct. 2275 (1998) and
Burlington Industriesv. Ellerth, 118 S. Ct. 2257 (1998),
such an approach will most likely subject employers to
significantly greater liability. InFaragher and Ellerth, the
Supreme Court set forth requirements under which em-
ployerscanavoidliability for supervisory harassment only
if the company has exercised reasonable care to prevent
and remedy harassment. Inorder to satisfy thisstandard,
employers must provide an effective complaint mecha-
nism and take other steps — including regular policy

updates and training — to ensure employees are aware of
their rightsand obligations.

The Equal Employment Opportunity Commission
(“EEOC") issued an Enforcement Guidance in 1999
whichincluded stepsan employer should takein promul-
gatingan effectiveharassment policy. Firstandforemost,
employers should give every employee a copy of the
company’ santi-harassment policy when they beginwork
and should redistribute copies on a regular basis. The
policy should be written in such a manner that it can be
easily understood and it should contain an explanation of
how to report potential violations. Furthermore, the
employer should post thepolicy inlocationswhereitwill be
seen by employees (e.g., by the time clock(s)). The
EEOC recommends that training be provided so the
employees understand their rights as well as available
remedies.

Risky Business

So, withall of theseterrificjudicial and agency roadmaps,
where have employers journeyed lately? Well, for one
thing, anumber of them haverisked significant monetary
damage awards to employees by continuing to operate
with inadequate policies and inadequate training. For
example, in Anderson v. G.D.C., Inc., 281 F.3d 452 (4"
Cir. 2002), the Court waspresented with evidencethat the
employer never adopted any anti-discrimination policy,
nor did it provide any training whatsoever on the subject
of discrimination. Theonly affirmative step thecompany
could pointtowasthat asupervisor placed an EEOC poster
regarding discriminationin adispatch trailer. The Court
explainedthat thisbare-boneseffort to educateemployees
about EEO laws* simply does not constitute agood faith
efforttoforestall potential discrimination.” Moreover, the
Court stated that such inadequate steps prevent an em-
ployer from being ableto remedy any discrimination that
might occur. Thus, the Court concluded that G.D.C. did
not engagein good faith effortsto comply with Title VII.
Thisruling enabled the plaintiff, afemaletruck driver, to
proceed to trial with her retaliation and punitive damage
clams.



Ancther risk involvesthe possibility that you will be
unableto rely on certain defenses otherwise available to
employers faced with harassment lawsuits. In Miller v.
Kenworth of Dothan, 277 F.3d 1269 (11" Cir. 2002), the
Court ruled that the employer could not claim that it was
not awarethat theplaintiff-empl oyeewasbeing subjected
to constant harassment. When an employer hasa* com-
prehensiveand effective” policy whichisaggressively and
thoroughly distributed, it canavoidliability for harassment
claims where the employee failed to complain. Here,
however, Kenworth neglectedto post aharassment policy
in the workplace and could not produce a managerial
employee who was aware of the company’s policy.
Kenworth'’ sability to provethat theplaintiff wasawareof
thecompany’ spolicy wasfurther hampered by thefact that
the purported acknowledgment page was inexplicably
missing from her personnél file.

InHill v. Children’sVillage, — F. Supp. 2d—, 2002
WL 505923 (S.D.N.Y. 2002), the Court explained that an
employer may be held liable under Title V11 for ahostile
work environment if the employer either provided no
reasonable avenue for complaint or knew of the harass-
ment but did nothing about it. However, the Court
explained, merely possessing awritten sexual harassment
policy doesnot enablean employer todemonstratereason-
able care in preventing sexua harassment. The policy
must al so bereasonably promulgated. The Court refused
to dismissthe plaintiff’ sclaim because sheraised aques-
tion of fact over whether thispolicy wasregularly distrib-
uted to employees, claiming that she did not see it until
after she was fired. Moreover, the Court noted that the
plaintiff had produced evidence from which ajury could
find that several managers had insufficient training to
recognize sexual harassment when they saw it.

The importance of current policies and training ex-
tends beyond harassment i ssuesto managerial decisions.
Managers have alot on their mind —from keeping an eye
on the bottom line to ensuring a quality product is pro-
duced or serviceprovided. Insomeinstances, compliance
with EEO laws may be overlooked. Certainly, today’s
employers know they cannot discriminate. But are you
confident that your managers can effectively articulate
their obligationsif questioned about them in adeposition

or at trial? The Seventh Circuit issued astark warning to
employers that fail to train their managers as to such
obligations in a recent opinion. In Mathis v. Phillips
Chevrolet, 269 F.3d 771 (7" Cir. 2001), the Court stated:
“[I]eaving managerswith hiring authority inignorance of
thebasicfeaturesof thediscriminationlawsisan’ extraor-
dinary mistake’ foracompany tomake.” BecausePhillips
Chevrolet made such a mistake, the Court upheld a
$100,000 compensatory and liquidated damages award.

A Few Good | deas

What can an employer do to get back on the right road?
Thereareanumber of thingsthat should be doneto better
protect an employer from discrimination and harassment
claims.

(1) Update: First, make sure your policies are
current and legally sufficient. Do they cover
the various types of discrimination? Is the
harassment reporting mechanismeasily under-
stood? Doesit providean avenueof redressfor
employeeswho may work odd hours and may
not haveready accesstothepersonsdesignated
toreceivecomplaints? Also, consider whether
yourworkforcehasemployeesnot proficientin
English. Y ou may want to provide them with
copies of your harassment policy translated
intotheir language(s).

(2) Distribution/Acknowledgement: Once your
policy hasbeenreviewed and updated, it should
be redistributed to your employees. 1n doing
so, you should obtai nacknowledgmentssigned
by each employeeand placethemintheperson-
nel filesor someother central repository. These
acknowledgments can be tailored to reflect
more than the mere receipt of the policy; they
canconfirmthat theempl oyee understandsthe
policy and was given the opportunity to ask
questions.



(3) Training: A comprehensive approach to en-
suring compliance with EEO laws includes
training your managers and employees. As
noted abovein G.D.C. Inc., employeetraining
isone step that empl oyers should takein dem-
onstrating a good-faith effort to comply with
federal (and state) discriminationlaws. Thisis
particularly truewhen it comesto harassment.
Itisessential that your employees understand
what isprohibited conduct and what todoif it
happenstothem. Indeed, anemployeemay not
realizethat Title VII prohibits harassment be-
cause of gender (e.g., assembly plant workers
harassing afemal e co-worker becausethey do
not want a woman in the shop) as well as
sexually motivated harassment (e.g., groping).
Andwhenthetrainingiscompleted, makesure
to have your employees sign aform acknowl-
edging that they attended thetraining and that
the reporting mechanism was discussed and
understood. Managers should be made aware
of their obligation to report and respond to
harassment complaints, as well as the EEO
laws with which they must comply. All em-
ployeesshouldbeinformed astowhat thelaws
prohibit and how they can notify the company
when they believethelaws have been broken.

If you haveany questionsabout thisarticle, or wishto
pursue areview of your harassment/discrimination poli-
ciesor beginemployee/manager training, pleasecall Aaron
Gelb(312/609-7844), BruceAlper (312/609-7890) or any
Vedder Price attorney with whom you have worked.

Under federa law, stateandlocal government employers
are generally immune from punitive monetary damage
awards, primarily because punitive damagesaremeant to
punish and deter future illegal behavior, and if a public
employer were required to pay punitive damages, the
punishment would be borne by the taxpayerswho did not
benefit from and certainly had no involvement in the
illegal behavior of afew government employees.

TheFaseClaimsAct (“FCA™) establishescivil pen-
alties for “[a]ny person” who “knowingly presents, or
causes to be presented, to an officer or employee of the
United States Government . . . afalse or fraudulent claim
for payment or approval,” or who" conspirestodefraudthe
Government by gettingafal seor fraudulent claimallowed
or paid.” Such persons are liable for a civil penalty
between $5,000 and $10,000, plusthreetimestheamount
of damages the Government sustained because of the
person’s act. The FCA also provides relief to any em-
ployee who suffers retaliation after filing a good faith
claimunder theFCA onbehalf of the Federal Government
against his or her employer, or one who assists such an
employee.

U.S. Supreme Court Holds the FCA Does Not Apply
to States

In 2000, theUnited States SupremeCourt definitively held
inVermont Agency of Natural Resourcesv. United States
ex rel. Stevens, 529 U.S. 765 (2000), that states are not
subject to the provisions of the FCA. The Sevens Court
reasoned, in part, that states, as sovereign entitieswithin
the federa union, are not included in the FCA’s term
“person,” whichisnot defined in the Act.



Other U.S. Circuit Courts of Appeals Rule
Municipalities Also Exempt From FCA Claims

Soon after Sevens, theUnited StatesCourt of Appeal sfor
theThird Circuit (Pennsylvania, New Jersey and Delaware)
and Fifth Circuit (Texas, Louisiana and Mississippi)
addressedthenextlogical step: whether local governments
are also exempt from the FCA. In United Sates ex rel.
Dunleavy v. County of Delaware, 279 F.3d 219 (3d Cir.
2002), and United Sates ex rel. Garibaldi v. Orleans
Parish School Board, 244 F.3d 486, 493 (5th Cir. 2001),
the Third and Fifth Circuits, respectively, held that the
treble damages provision of the FCA, added in 1986 to
replace a less burdensome remedial damages scheme,
rendersthe Act punitivein nature, and thereforethe FCA
doesnot apply tolocal governmentsbecausethey enjoy a
common law immunity from punitive damages. Both
Circuitsrelied heavily upon the following passagein the
SupremeCourt’ sdecisioninStevens. “[ T]hecurrentversion
of the FCA imposesdamagesthat areessentially punitive
in nature, which would beinconsistent with state qui tam
liability inlight of the presumption against imposition of
punitive damages on governmental entities.”

Seventh Circuit Hearsa Different Drummer . . .

Despite the FCA’s mandatory punitive damages provi-
sion, theCourt of Appeal sfor theSeventh Circuit (lllinois,
Indianaand Wisconsin) recently took adifferent approach
and held that local governments can be sued under the
FCA. In United Sates ex re. Chandler v. Cook County,
282 F.3d 448 (7th Cir. 2002), an FCA action wasbrought
against the Hektoen Institute for Medical Research
(“Hektoen™) and Cook County, Illinais, aleging miscon-
duct by Hektoen and Cook County Hospital in their
handling of a $5 million federal research grant they re-
ceived fromtheNational Instituteof Drug Abuseto study
the treatment of drug-dependent pregnant women. The
District Court dismissed Cook County from the case,
holding that a municipality could not be sued under the
FCA. Chandler appealed, and the Seventh Circuit re-
versed, allowing the FCA claim to proceed against Cook
County.

... But Stays Its Decision

However, recogni zing theimpact of itsruling, particularly
toCook County if itwererequiredtogototrial ontheFCA
claimsbrought against it, the Seventh Circuit hasissued a
stay in the Chandler case, effectively halting further
proceedings while the County appeals the ruling to the
U.S. Supreme Court. The County filed its petition for
certiorari with the Supreme Court on April 19, 2002.

Seventh Circuit Disagrees with Other Circuits;
Takes Economic Approach

InitsChandler decision, the Seventh Circuit rejected the
reasoningin Dunleavyand Garibaldi, instead finding that
Cook County can be sued under the FCA, including its
provision allowing for the award of punitive damages.

The Seventh Circuit framed the issue as whether
Cook County isa“person” withinthemeaning of theFCA.
It held that common law immunity from suit for local
governmentsis “inconsistent with Congress' purposein
adoptingtheFCA.” TheCourt notedthat thedefinition of
“person” has remained the same since the FCA was
adopted in 1863, when municipalities were considered
“persons’ under the Act. Significantly, the Court found
that Congressfailedto specifically exempt municipalities
from coverage under the FCA in 1986 when Congress
increasedtheFCA’ sdamagesprovisionstoalevel consid-
ered to be punitive.

Focusing on the economic reasoning behind
municipality immunity from punitive damages in other
contexts, the Seventh Circuit reasoned that in the context
of the FCA, “at least a portion of the recovery will come
fromthemoniestaken by themunicipality throughitsfalse
claims.” Moreover, “even though some of the burden of
theFCA’ strebledamagesshiftstothel ocal taxpayers, this
shiftisnot unjust, becausethelocal taxpayershavea ready
received, without justification, someof thebenefit” under
thepresumptionthat “ any ill-gotten gainsfromthefedera
government produce more servicesand lower taxes.”



Outcome Uncertain

Thereis no guarantee the Supreme Court will choose to
hear the Chandler appeal. The Supreme Court denied
certiorari of the Fifth Circuit’sGaribaldi ruling in early
January 2002 and deniedrehearinginGaribaldi in February
2002, after the Seventh Circuit’s Chandler decision was
issued. If the Supreme Court declines to hear the
County’ sappeal, the Seventh Circuit’ sstay will belifted

andtheChandler casewill proceed against Cook County.
Precedent will then exist for future FCA claims for
punitive damages to be brought against municipalities
withinthisCircuit.

If you have any questions about this case or the
principlesinvolved therein, please call Charis Runnels
(312/609-7711), James Spizzo (312/609-7705) or any
Vedder Price attorney with whom you have worked.

ODDS & ENDS

WERE THEY REALLY THE “GOOD OLD DAYS’?

A client’sCFO wasrecently housecleaning and ran acrossthefirst contract coveringitsDetroit Plant.
Theone-year agreement with the United Steelworkersof AmericawasdatedMARCH 3, 1937, and it
calledfor a$.10 per hour general increaseand a$.70 per hour maximum. New hiresstarted at $.55 per
hour (currently minimum wageis $5.15 per hour). Truck driverswere paid a straight weekly rate of

$35.00for al hours.

The workweek was 48 hours, after which time and one-half would be paid. (Remember, this
predated the enactment of the Fair Labor StandardsAct’ sforty hour week by about ayear.) So, aplant
employee at the top rate could gross about $33.60 aweek. Just how good acontract wasthis some 65

yearsago?

Wall...

The average income was $1,368 per year at that time. Our client’ stop plant income was $1,747.20.

What did things cost?

Milk - 14¢ aquart

Butter - 24¢ a pound

Coffee- 19¢ apound

Bread - 9¢ aloaf

Round Steak - 42¢ a pound

Winter Coat - $28.00

Doll - $1.95

Electric Washing Machine - $33.50

Gas Stove - $19.95

Chevy Sport Roadster - $485.00

4 Goodyear Tires- $6.35

Parking al day - Downtown Indianapolis - 9¢
TickettoaMovie- 25¢

Ticket to the Circus - 25¢

Haircut - 25¢
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