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SEC PROPOSES ACCELERATED REPORTING SCHEDULE
AND COMPANY REPORTING OF INSIDER TRANSACTIONS

On April 12, 2002, the SEC formally proposed the
first of aseries of previously announced regulatory
changesintended to improvethefinancial reporting
and disclosure systems in the wake of the Enron
crisis. The SECfirst announcedtheproposed changes
in apress release issued in February 2002.

The SEC proposed accelerating
the filing schedule for annual re-
portson Form 10-K to 60 days af-
ter the end of thefiscal year (from
thecurrently required 90 days) and
for quarterly reportson Form 10-Q
to 30 days after the end of each of
thefirst threefiscal quarters(from
the currently required 45 days). The shortened fil-
ing deadlineswould apply to most “ seasoned” com-
paniesbut not small businessissuers. The proposed
criteriafor defining “accelerated filers’ are:

apublic float of at least $75 million;
having been subject to the Exchange Act
reporting requirements for at least
12 calendar months; and

having filed at |east one annual report.

In its proposal, the SEC indicated that it is
“strongly considering” making conforming changes

10Kswould be due 60 days
after fiscal year end; 10Qs
would be due 30 days after
the end of each of the first
three fiscal quarters.

to the timeliness requirements for the inclusion of
financia statements by accelerated filers in other
SEC filings such as registration statements and
proxy statements. Thiswould mean information in
these documents would go “stale” more quickly.

In proposing the changes, the SEC noted that the
filing schedules currently in place have not changed
in more than 30 years and that
technol ogical advancesduringthis
time have increased registrants
ability to capture, process and
disseminate the information
necessary to prepare the reports.
While the SEC applauded efforts
of companiesin timely publishing
earnings and other press releases,
it noted that investors often must
wait for the filing of periodic reports to receive
financial statements, the accompanying notes,
management’s discussion and analysis and other
important financial information. Shortening the
reporting schedule would provide more timely
disclosure to investors.

On the other hand, the SEC acknowledged the
importance of alowing sufficient preparation time
to ensure the accurate presentation of resultsand to
permit the requisite review of financial information
by auditorsand theconsideration of suchinformation
by boards of directors and their audit committees.
The SEC also noted previously expressed concerns



that accel erated deadlinescouldresultinadiminished

quality of disclosure.

Transition Period. If adopted, the SEC expects

to make the proposed accelerated
filing scheduleseffectivefor accel -
erated filers as of the end of their
first fiscal year ending after Octo-
ber 31, 2002. For calendar compa-
nies, this would require the 2002
Annua Reports on Form 10-K to
befiled by March 3, 2003, and the
Form 10-Q for the first quarter of

have a website), and state where the public

can access such filingselectronically imme-

Calendar year registrants
should consider whether
their financial reporting
systems and disclosure
review procedures would
permitfilingthe2002annual
report on Form 10-K by
March 3, 2003.

diately uponfiling and whether thereisafee

for such access; and

whether the registrant will
provide electronic or paper
copies of its filings free of
charge upon request.

Merely hyperlinking to the
EDGAR system would not con-
stituteavailability under the pro-

2003 would be due by April 30,
2003.

The SEC also proposed mandated di sclosures about
the availability of corporate reports on company
websites. Accelerated filers would be required to
disclose in their annual report on Form 10-K:

that the public may read and copy the
registrant’ sfilings at the SEC’ s Public Ref-
erence Room and may access information
electronically filed on the SEC’ s website at
WWW.SEC.gOV;

the registrant’s website ad-
dress,

whether the registrant makes
available, freeof chargeonits
website, its annual report on
Form 10-K, quarterly reports
onForm10-Q, current reports
on Form 8-K, and all amendments to such
reports as soon as reasonably practicable
after andinany event onthesameday assuch
material is electronicaly filed with, or fur-
nished to, the SEC;

if the registrant does not so post its filings,
explain why not (which explanation may be
as simple asthe fact that registrant does not

Merelyhyperlinkingtothe
SEC’s EDGAR system
would not satisfy the
proposed website posting
requirements.

posed rule becausefilingsonthe
EDGAR websiteare subjecttoa
24-hour delay before posting. The SEC encouraged
registrants providing hyperlink access to a third-
party serviceto hyperlink directly to theregistrant’s
reports (or alist of itsreports) rather than merely to
the home page of the third-party service. The SEC
alsoreiterated itspreviousguidancethat areference
inaregistrant’s SEC filing to its website would not
be considered to makethewebsiteapart of thefiling
if the registrant took reasonabl e steps to ensure that
the address is inactive in the EDGAR filing (for
example, by removing “a href” tagging). Many
registrants already specificaly disclaim that the
website is not a part of the filing.

Webelievethisproposal sug-
gests significant movement by
the SECinrecognizingthebroad
availability of theinternet to the
investing public. In adopting
Regulation FD in2000, theCom-
mission stopped short of bless-
ing website postings as an effec-
tive means of public communication. While this
proposal does not require registrants to maintain a
website or to post SEC reports on their site, it is
likely most companies will feel pressured to do so
after the rule change.

Transition Period. If adopted, the SEC proposes
to make the new disclosure requirement effective
three months after the date of adoption.



In a separate release, the SEC proposed amending
Form 8-K to require current reporting by registrants
of certain management transactions. If adopted, a
new Item 10 would be added to Form 8-K torequire
public companies to make current disclosure about
certain transactions and arrangements entered into
by their directorsand executiveofficers, specifically,
their personal securities transactions in company
equity securitiesor loanstothemmadeor guaranteed
by registrants or their affiliates. The proposals are
intended to provide the public more prompt and
completeinformation about insider transactionsthat
reveal shifts in the alignment
between management’s and
stockholders’ economic
interests, transactionsthat might
be construed assevering thelink
betweenexecutivecompensation
and stock performance, or that
reflect management’s views of
the registrant’s prospects, and
loanarrangementsthat may result
in the payment of de facto
additional executive compensation. Currently, itis
only the insiders who are obligated to make filings,
under Section 16, regarding their personal securities
transactions, and compani eswould ordinarily address
insider security ownership and insider loan
transactions only on an annual basis in proxy
statements and annual reports.

The proposal would mandate corporate disclo-
sure of:

Each director's and executive officer’'s
transactions in any class of the registrant’s
equity securities, including the acquisition
and disposition of derivativesecurities(such
as option grants), and the exercise,
termination or settlement of derivative
securities (such as option exercises);

Each director’'s and executive officer’'s

Director and executive
officer stock transactions
and loans in excess of
$100,000 would be
reportable within two
business days.

adoption, modificationor termination of pre-
planned disposition programs, commonly
referred to as “10b5-1 plans.” These are
arrangements in the form of a contract,
instruction or written plan providing for the
purchase or sale of the registrant’s equity
securities that are intended to satisfy the
affirmative defense conditions of Exchange
ActRule 10b5-1(c) toprotect againstinsider
trading violations; and

Each loan of money to a director or execu-
tive officer made or guaranteed by theregis-
trant or an affiliate of the registrant.

Model Form 8-K disclosure under
proposedtem 10 hasbeen prepared
by the SEC and is attached as
Annex A.

As proposed, certain trans-
actions would be exempt from the
mandated Form 8-K disclosures
“because they do not generally ap-
pear toreflect management’ sviews
of thecompany’ sprospectsor sever
the link between executive compensation and com-
pany equity securities performance.” Included in
the types of transactions proposed to be exempt are
stock dividends, regular dividend reinvestment plan
purchases, changes in form of ownership, inherit-
ance, acquisitionsunder broad-based empl oyeestock
purchase plans, and certain transactions as executor
of an estate. It is important to note that many
transactions that are currently eligible for deferred
reporting by insiders under Section 16(a) would,
under proposed Item 10, be subj ect to current report-
ing by theregistrant. Such transactionsincludegifts
of securitiesand most transactions directly with the
registrant, including those that may be exempt from
Section 16(b) under Rule 16b-3.

Timingof Disclosure. Asproposed, theForm 8-K
disclosure would be required to be filed on the
following time schedule:

Transactions or loans with an aggregate



value of $100,000 or more with respect to a
director or executive officer, other than a
grant or award pursuant to an employee
benefit plan, would bereportablewithintwo
business days.

Employee benefit plan grants and awards,
transactions and loans with an aggregate
value less than $100,000, and Rule 10b5-1
arrangementsgenerally would bereportable
not later than the close of business on the
second business day of the week following
the week in which the event occurred.

Transactionsor loanswithanaggregatevalue
not exceeding $10,000 could be deferred
until the aggregate cumula-
tive value of unreported
transactions and loans with
respect to the same director
or executive officer exceeds
$10,000.

Form 8-K.
The date of a reportable event

would be the date on which the
partiesenter into, modify or termi-
nate an agreement related to the event.

The new Form 8-K requirements would apply
only to transactions involving directors and execu-
tiveofficersand, unlike Section 16 reporting, would
not apply to principal security holders. The SEC
noted that the timing for filing reports under
Section 16(a) of the Exchange Actistooslow for the
public to obtain maximum benefit fromtheinforma-
tion. However, because thetiming requirementsfor
filing such reportsare prescribed by statute, the SEC
couldnot acceleratefiling of Section 16reports. The
SEC also noted that such reports are not always
readily accessiblebecausethey arenot requiredto be
filed electronically. Mandating such disclosure on
Form 8-K avoids such limitations. A registrant’s
Form 8-K, Item 10 disclosures would not relieve
directors and executive officers from their obliga-
tions to file under Section 16 and Forms 144 as
applicable.

Registrants should adopt
andstrictlyenforcea“pre-
clearance’ policytocomply
with proposed Item 10 of

“Pre-clearance” Policies Will Become
Necessary to Comply with Proposed Rule. Inlight
of these new corporate reporting obligations, it will
becomeimperativefor registrantsto beimmediately
informed of all insider personal securities
transactions. Those registrants which have not
already done so would be well advised to adopt and
strictly enforcea* pre-clearance” requirement under
their insider trading policies for all insider
transactionsin company securitiesand adoptionsof,
or changes to, 10b5-1 plans. Many registrants
already require “pre-clearance” to facilitate
Section 16 compliance and monitor trading by
directors and those executives most likely to be
aware of material, non-public information. Such
procedures would be well suited
to ensuretimely compliancewith
proposed Item 10, and may help
registrants avoid sanctions for
failing to comply with the
proposed reguirements.

“Filed”, not “ Furnished.”
Unlikeltem 9 added to Form 8-K
when the SEC adopted
Regulation FD, disclosure under
proposed Item 10 would be deemed “filed” withthe
SEC and so would be subject to Exchange Act
Section 18 liability and would be incorporated by
reference into Securities Act filings on Forms S-2,
S-3, S8 and, where applicable, S-4.

Conseguences for Violating Item 10 Require-
ments. The SEC concurrently proposed amend-
ments to Rule 144(c) and the €ligibility require-
ments for Forms S-2, S-3, and S-8, which would
providethat adelinquentfiling of Item 10disclosure
would not render Rule 144 unavailable to the
registrant’ ssecurityholdersorimpair theregistrant’s
eigibility for using such forms. In addition, the
genera instructiontoltem 10wouldincludeaCom-
mission finding that it isnot in the public interest to
imposeany sanction onacompany, notwithstanding
aviolation, that demonstrates that:

1. atthetimeof theviolation,ithaddesigned
procedures and a system for applying



such procedures sufficient to provide
reasonableassurancesthat Item 10events
are timely reported;

2. atthetimeof theviolation, the company
followed those procedures; and

3. as promptly as reasonably practicable,
the company madeafiling to correct any
violation.

This provision is intended to provide protection
against sanctions for companies that experience
isolated failures to comply notwithstanding appro-
priate procedures. A private right of action would
not arise merely by virtue of such afailure.

Even though the Commission has requested com-
ments on many specific issues in the releases, the
SEC staff has indicated that they expect the Com-
mission to move quickly to adopt these proposals
following the comment periods. The comment
period on the first proposal is only 30 days and
expireson May 23, 2002. The comment period on
the proposed changes to Form 8-K runs through
June 24, 2002. Vedder Price securitiesattorneysare
prepared to assist registrants desiring to submit
comments. Particularly if you anticipate significant
difficulties in meeting the accelerated filing sched-
ules, you should consider submitting a comment
letter to the SEC. The releases can be found at
www.sec.gov under “Regulatory Actions — Pro-
posed Rules.”

While it is not yet certain that the accelerated
filing timeframewill be adopted as proposed, there
isastrong possibility that thiswill occur. Inorder to
be prepared to meet the shortened reporting sched-
uleby next year, registrants should beginto evaluate
internal financial reporting systems and disclosure
processes, including thetiming of therequired SAS
71 review of interim financial information by the
outsideauditor. Completingsuchareview within30
daysmay bedifficult for those registrantswho have
recently changed auditors.

We aso recommend that all registrants revisit
their existing insider trading policies as soon as

possibletoensurethat policiesand proceduresarein
nlace to enahle the comnanv to comnlv with the
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ANNEX A
Proposed Item 10. Transactions by Directors and Executive Officers- Sample 8-K Disclosure

(a)(1) Acquisitions/Dispositions of Equity Securities

Name and Title of Title and Number of Per Share A~
Director/ Executive Date OT Securities Involved in Acquisition/ Adgregate V_al Uz | DEsEian e Nature o
. Transaction . . " . of Transaction Transaction
Officer Transaction Disposition Price
25,000 shares common Sold shares in open market
John Jones’'CEO 2/19/02 stock $14.10 $352,500 {ransaction
. . 4,000 shares Series A Purchased shares in open
Jane Smith/ Director 2/20/02 preferred stock $30.00 $120,000 market tr ion
(8)(2) Acquisitions/Dispositions of Derivative Securities
Name and Number of L L .
Title of Derivative Per Share Price (if Ex_eru_wblllty/ Title and Description of
. Date of " Exercise/ any) of Expiration Dates Number of
Director/ . Securities . i o . Nature of
X Transaction . Conversion | Derivative of Derivative Underlying -
Executive Involved in : . . 7 Transaction
. . Price Security Security Securities
Officer Transaction
Exercissble Agreement to sl
Norman Young commencding 10,000 shares of securities -
/ICAO 2R @ LA @ 2/19/02; Expiring common stock hedging
2/19/03 transaction (1)
Theresa Received
White/Vice 2/20/02 2,500 $14.25 0 @) %ma;fcf employee stock
President option grant

(1) On February 19, 2002, Norman Y oung, the Chief Accounting Officer of theregistrant, entered into
a“swap” agreement with XY Z BrokerageFirm (“XY Z") pursuant towhich, on February 19,2003, XY Z will
berequiredto pay to Mr. Y oung an amount equal to the current market value of 10,000 sharesof registrant’s
common stock, or $140,000, and Mr. Y oungwill berequiredto pay XY Z anamount equal tothethen-current
market value of 10,000 shares of the registrant’s common stock. In addition, Mr. Y oung has agreed to pay
XYZ, as afee, an amount equal to ¥ of one percent of the current market value of the 10,000 shares of
registrant’s common stock subject to the agreement and that, to the extent that the registrant declares and
pays any dividend on its common stock during the term of the agreement, any such amountswill be paid to
XYZ. XY Z hasagreedto pay to Mr. Y oung an amount equal tothe* prime” interest rate on $140,000 during
the term of the agreement.

(2) Employee stock option is exercisable in four equal annual installments, beginning on the first
anniversary of the date of grant. The option will expire on February 19, 2012.
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ANNEX A (continued)

(a)(3) Exercises/Conversions of Derivative Securities

Number of

N_ame i Vit .Of Date of Derivative AT Sh_are Title and Number of | Description of Nature
Director/ Executive . . Exercise/ . o .
. Transaction | Securities Involved . . Underlying Securities of Transaction
Officer . . Conversion Price
in Transaction
5,000 shares of common Exercised loyee
John Jones/CEO 2/19/02 5,000 $4.50 ’ employ

stock stock option

(b)(1) Rule 10b5-1 Plans

On February 20, 2002, Tom Johnson, the Chief Financial Officer of the registrant, entered into a plan
with ABC Brokerage Firm, pursuant to which ABCwill undertaketo sell 25,000 sharesof thecommon stock
of the registrant currently owned by Johnson at specified intervals through the end of 2002.

On February 22, 2002, Donald Cummings, the registrant’s Vice-President for sales, modified a
previously reported sales plan with XY Z Brokerage Firm to decrease the number of shares of registrant
common stock subject to sale on amonthly basis pursuant to the plan, and to decrease the limit order price
at which the shares may be sold under the plan. These modifications will reduce to 18,000 the aggregate
number of shares that may be sold by Mr. Cummings pursuant to the plan.

On February 22, 2002, PatriciaBrown, theregistrant’ svice-president for administration, terminated her
previously reported sales plan with LMN Brokerage Firm.

(c) Loans

On February 19, 2002, the registrant agreed to loan Sandra Green, a member of the registrant’s board of
directors, $50,000 for the purpose of purchasing 10,000 sharesof theregistrant’scommon stock through the
exercise of astock option previously grantedto Ms. GreenonMay 1, 1999. Theloan, whichisimmediately
available, will bear interest at the rate of four percent per annum and will be evidenced by a written
promissory note containing the following terms. Interest will accrue during the term of the loan, whichis
fiveyears. Principal and accrued interest will be due and payableat the expiration of theloanterm. Theloan
will be non-recourse. Under the provisions of the note, the registrant’ sboard of directorshasthe discretion
to forgive any repayment of principal and interest if the board deems such action to be in the best interests
of theregistrant. The 10,000 shares of the registrant’s common stock to be acquired with the loan proceeds
will securerepayment of theloan. Theseshareswill beheldinescrow for thebenefit of theregistrant pending
repayment or substitution of additional or different collateral in form and amount satisfactory to the
registrant.
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Corporate Securities is published by the law firm of Vedder, Price,
Kaufman & Kammholz. Itisintended tokeepourclientsand interested
parties informed on developments in corporate finance and securities
matters. It is not a substitute for professional advice.

© 2002 Vedder, Price, Kaufman & Kammholz. Reproduction of this
bulletin is permitted only with credit to Vedder, Price, Kaufman &
Kammbholz. For an electronic copy of this newsletter, please contact
Mary Pennington at: mpennington@vedderprice.com.

If you have any questions regarding material in this issue of Corporate
Securitiesor suggestions for a specific topic you would like addressed
inafutureissue, please contact the executive editor, JenniferR. Evans
at 312/609-7686 or at jevans@vedderprice.com.

Contributing Authors: Jennifer R. Evans and John T. Blatchford.
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About Vedder Price

Vedder, Price, Kaufman & Kammholz is a national, full-service law firm with
more than 200 attorneys in Chicago, New York City and Livingston, New
Jersey. The firm's corporate finance and securities attorneys regularly
represent underwriters and issuers, both foreign and domestic, in a wide
variety of matters, including:

¢ debt and equity offerings, including initial public offerings,
structured debt financings, aircraft securitizations, dual-class
equity structures, and sophisticated preferred stock instruments;

e capital formation for initial capitalization, financing ongoing
operations, and acquisitions;

e corporate disclosure, periodic reporting, proxy
solicitations, and insider trading and beneficial ownership
compliance matters;

e private placement of securities, including Rule 144A and
Regulation S transactions;

e tender offers, mergers and acquisitions, and recapitalizations and
restructurings;

¢ international offerings of securities and compliance by foreign
issuers with the U.S. securities laws; and

© litigation and administrative and arbitration proceedings involving
various securities fraud claims, disclosure issues, and regulatory
enforcement matters.
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