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EEOC FURTHER RESTRICTS
AGE DISCRIMINATION
WAIVERS

How would you feel if you
negotiated the settlement of an age
discriminationclaim, paidthemoney
to the claimant, had asigned
agreement in hand waiving all age
discriminationclaims, andthe
claimant subsequently asserted the
same or another claim in breach of
the agreement? To deter claimants
from doing just that, many employ-
ersincludeprovisionsin settlement
agreements requiring that the
claimant return all or part of the
settlement money and/or pay the
employer’s attorney’ sfeesif he
assertsaclaimin violation of the
agreement. Beginning January 10,
2001, those “tender back” provi-
sions are unenforceable and may
invalidate the entire rel ease of
ADEA claims, according to the
EEOC.

On December 11, 2000, the
Equal Employment Opportunity
Commissionissuedafinal regulation
placing further restrictionson the
release of agediscrimination claims
under the Age Discriminationin

Employment Act (ADEA). The
regulation, which became effective
January 10, 2001, appliestoall
agreements containing waivers of
ADEA claims,includingindividual
Separation agreements, agreements
inconnectionwithareductionin
force (voluntary or involuntary) and
litigation settlements. Theregulation
invalidatesany provision (and
possibly theentireagediscrimination
release) requiring aclaimant to
return the money received in
settlement of an ADEA claim and/or
pay the employer’s attorney’ s fees if
the claimant bringsan ADEA claim
after signing the settlement
agreement.

The EEOC' s ostensible purpose
inissuing theregulationswasto

A survey by The American
Lawyer recently ranked
Vedder Price among the top
five most prestigious manage-
ment-side labor practicesin the
country. The survey was
conducted of legal recruiters
who were asked to identify
those firms having the most
prestigious practice areasin
labor and other areas.
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clarify issues addressed in the U.S.
Supreme Court’ s decision in Oubre
v. Entergy Operations, Inc., 522

IN THIS ISSUE

EEOC Further Restricts Age
Discrimination Waivers Page 1
NLRB Finds that Temporary
Contract Employees May Be
Subject to Union Organizing Page 3

Final OFCCP Rules to Require
Biannual Reporting of
Detailed Personnel Activity
and Compensation Data,
Despite Federal Contractor

Objections Page 3
OSHA Adopts Final
Ergonomics Standard Page 5

NLRB Prohibits Election-day
Raffles; Expands Analysis of
Employers’ Substantial
Compliance with Voter

List Requirement Page 6
Seventh Circuit Finds
Withdrawal of Teaching
Supplies to Be Tangible
Employment Action in
Sexual Harrassment Case  Page 8
Medical Restrictions May

Trigger the “Interactive

Process” Even Without a

Request for Accommodation Page 9

ODDs & Ends

Page 10




January 2001

S.Ct. 422 (1998). In Oubre, the
Supreme Court held that claimants
may sue an employer under the
ADEA evenif they sign arelease,
accept the settlement money and
refuse to return it. However, the
Court |eft openthe possibility that
the parties to a settlement can
agree to require return of the
considerationif theclaimant brings
aclaminviolation of therelease.

Theregulations close that door.
It is unenforceable under the
EEOC’ sview to obligate aclaimant
in a settlement agreement to return
the monetary consideration or pay
the employer’s attorney’ s fees for
challenging theenforceability of an
ADEA waiver. The EEOC be-
lievesthat such provisionsmay chill
theright of anindividual to contest
an ADEA waiver under the Older
Workers Benefit Protection Act.
Put differently, the EEOC regula-
tions enable an employee to keep
the consideration provided by the
employer as part of a separation or
settlement agreement and, at the
same time, sue the employer and
claim that the ADEA waiver is
invaid.

In a Nutshell, the Regulations
Provide:

* Anindividual cannot be
required under a separation or
settlement agreement to return
severance pay or other consid-
eration paid to support an
ADEA waiver if he challenges

that waiver and brings an
ADEA claim.

Anindividual cannot be
required under a settlement or
separation agreement to pay
damages or the employer’s
attorney’s fees for asserting an
ADEA claiminviolation of an
ADEA waiver.

The EEOC will argue that an
agreement containing these
typesof provisionsisunen-
forceable with respect to the
entire ADEA waiver, not just
with respect to the tender-back,
attorney’s fees or other offen-
siveprovision.

The EEOC considers
agreements containing a
promise or “covenant not to
sue” as problematic because
they may suggest to a claimant
that heisprohibited from
challengingtheenforceability of
an ADEA waiver.

If aclaimant sues after signing
arelease, provesthereleaseis
unenforceableand ultimately
prevailsinanage-discrimination
lawsuit, the most an employer
can get is a setoff against the
ultimate damagesin an amount
no more than the consideration
paid for the release. For
example, suppose an employer
pays an employee $50,000 for a
release, the employee sues
anyway, and ajury awards the

employee $25,000. The
employer could get, at most, a
$25,000 setoff. The employer
could recoup neither the
remaining $25,000it paidfor the
release, nor any of its defense
costsincurred in defending the
litigation. If theemployer won
the suit, it could not recover
anything paid to theemployee
for the unenforceable release.

* Anemployer may not abrogate
its obligations under asepara-
tion or settlement agreement if
the claimant suesin violation of
the ADEA waiver. Thus, the
employer would berequired to
continue to make payments or
keep any other promisesto
which it agreed under the
separation or settlement
agreement.

Conclusion

Theregulations exceed the hol ding
in Oubre, since nothing in Oubre
prohibitsan employer from seeking
its defense costs or the return of
severance money if an employee
sues in breach of the release.
Indeed, Oubre recognized that “in
further proceedings. . . courts may
need to inquire whether the em-
ployer has[such claims].” Thus, it
ispossiblethat some courtswill
refuseto follow theregulations.
However, employerswill face real
difficulty if courtsupholdthe
regulations and consider themto
have retroactive effect, thereby
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compromisingthevalidity of
existing agreements.

Y ou should have counsel
review the language you usein
separation and settlement agree-
ments. Release language you may
have used for many years may
need to be revised to reduce the
risk that you pay for awaiver that
isunenforceable.

If you have any questions, you
may call Bruce Alper (312/609-
7890), KathieContois(312/609-
7591), or any other Vedder Price
attorney with whom you have
worked.

NLRB FINDS THAT
TEMPORARY CONTRACT
EMPLOYEES MAY BE
SUBJECT TO UNION
ORGANIZING

Asreported in Vedder Price’s
September 2000 Labor & Employ-
ment Bulletin, the NLRB has
recently reversed many years of
precedent by holding that an
employer’s*“contract” employees
may beincluded withitsregular
employeesin aunit appropriatefor
collective bargaining. M.B.

Sturgis, 331 NLRB No. 173
(2000). Thedecisioninvolvestwo
related cases. In one, the employer
(Sturgis) sought to include 10to 15
contract employees supplied by a
temporary employment agency ina
petitioned-for unit of its34to0 35
regular full-time employees. Inthe
other, the employer (Jeffboat

Division, American Commercial
Marine Service Co.) opposed a
union petition to accrete 30 contract
employeesto an existing unit of
about 600 regular empl oyees.
Essential to the Board’ sdecisionin
both cases, the employer and the
agency supplying the contract
employees werefound to be joint
employers; they shared or
codetermined mattersgoverning
essential termsand conditions of
employment, suchashiring,
supervision, direction, disciplineand
firing.

Previously, theBoard’ sposition
was that when a union seeks to
represent an employer’ s regular
employeesandjointly employed
contract employeesin asingle unit,
theunitismultiemployer in nature.
Under established principlesof
multiemployer bargaining, sucha
unit cannot befound appropriate
without the consent of the “user”
employer and the “ supplier” em-
ployer. Lee Hospital, 300 NLRB
947 (1990). However, the Board
now finds that Lee Hospital was
incorrectly decided. Inthe Board's
view, the user and supplier employ-
ers are not equivalent to the com-
pletely independent employers
typically foundinmultiemployer
bargainingunits. Consequently,
employer consent is not required.

Henceforth, to determine
whether such aunit is appropriate
for collectivebargai ning purposes,
theBoardwill apply itstraditional
community-of-interest test. Under
thistest, agroup of employees
working side by side at the same

facility, under the samesupervision,
and under common working condi-
tions, isdeemed likely to sharea
sufficient community of interest to
constitute an appropriate unit.
Consequently, employerswho
augment their work forces with
contract labor from atemporary
employment agency should be
wary. Therisk of having to bargain
with aunion over the employment
terms and conditions of contract
workers can be avoided if thereis
nojoint-employer relationshipwith
the supplying agency, or if no
community of interest exists be-
tween regular full-time employees
and the supplied contract workers.
Joint-empl oyer and community-
of-interest issues are complex and
fact-driven. For assistancein
ng these issues, or if you
have any questions about this
update, please call Jim Petrie (312/
609-7660), Larry Summers (312/
609-7750) or any other Vedder
Price attorney with whom you have
worked.

FINAL OFCCP RULES TO
REQUIRE BIANNUAL
REPORTING OF DETAILED
PERSONNEL ACTIVITY AND
COMPENSATION DATA,
DESPITE FEDERAL
CONTRACTOR OBJECTIONS

Whilestreamliningthecomplicated
process of drafting affirmative
action programs, thefinal rules
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issued on November 13, 2000 by the
Office of Federal Contract Compli-
ance Programs (“OFCCP’) retain
the controversial requirement that
federal contractorssubmit detailed
compensation and personnel activity
data on their employees every two
years. This decision came despite
strenuousobjectionsfrom employ-
ersand their representatives during
the notice and comment period that
thisreporting requirement was
excessively burdensome and too
remote from OFCCP' s objectives.
In response to employer comments,
however, OFCCP did amend
several other provisionsof thefinal
rules.

As background, OFCCP is the
federal agency charged with
implementing ExecutiveOrder
11246, as amended. Executive
Order 11246 prohibitscertain
Government contractors and
subcontractorsfromdiscriminating
in employment, and it requiresthese
contractors to take affirmative
action to ensure that employees and
applicants are treated without
regardtorace, color, religion, sex,
or national origin. Inthat regard,
the current regulationsrequire
nonconstruction contractorsand
subcontractors with 50 or more
employees and a contract of
$50,000 or more to prepare and
implement an Affirmative Action
Program (“AAP") for each of their
establishments.

May 4, 2000 Proposed Rules

On May 4, 2000, OFCCP published
anotice of proposed rulemaking to
amend the Executive Order 11246
regulations. Among other things,
the rules proposed to require
contractorsto complete and submit
every two years an “Equal Opportu-
nity Survey” that would supplement
the AAP and include detailed
information on (1) 12-month person-
nel activity at thefacility, showing
by race, gender and ethnicity the
total numbersof applicants, hires,
promotions, terminations, and active
employees; and (2) compensation
data broken down by gender and
minority statusfor each job cat-
egory, includinginformationonthe
highest and lowest paid in each
category and average length of
tenure. In fact, during the comment
period, OFCCPactually distributed
these surveysto 7,000 contractors
(including many reading this) as part
of a“pilot program.”

Other changesincluded in the
proposed rules were designed to
streamline the AAP process. For
instance, the current “workforce
analysis’ portion of the AAP—
which typically runs about 23 pages
— was proposed to be replaced
with asimpler, one-page organiza-
tional profilethat encourages
contractors to use existing charts
that more closely reflect the actual
organization of theestablishment.
Additionally, thecomplicated“eight
factor availability analysis’ —in
which contractors must assess for
eachjob grouptheavailahility of

4

minoritiesand womenintheoverall
workforcesurroundingthefacility,
the unemployed workforce sur-
rounding thefacility, theworkforce
surroundingthefacility having
specific skills, theworkforce
surroundingthefacility that would
beabletotrainfor specific skills,
and the workforce of current
employees — was proposed to be
replaced by only two factors:
external availability andinternal
availability. Further, OFCCP
proposed to allow small employers
(50 to 150 employees) to use EEO-
1 categoriesfor their job groups
rather than require them to create
job categoriestailoredtotheir
organizations.

November 13, 2000 Final Rules

Employersgenerally approved of
the proposed rulesrelating to the
streamlining of the AAP process,
and they were incorporated into the
November 13, 2000 final rules
without substantiverevision.
Employer response to the proposed
rulerelating to the Employment
Opportunity Survey, however, was
unanimously critical. Onemajor
criticism was OFCCP' s estimation
that the survey would take only 12
hoursto complete. Employers
further questioned the value the
information, standing alone, would
have to OFCCP or to the employer,
particularly inrelationtotheburden
of assembling it and theinforma-
tion’ ssensitiveand confidential
nature.
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Nevertheless, OFCCP retained
the survey inits November 13, 2000
final rules. However, it made
several promises and acknowledg-
mentsto alay at least some of the
employers' concerns. First,
OFCCP acknowledged that the time
for completion of the survey was
better estimated to between 12 and
21 hours. Additionally, OFCCP
promised to maintain the compensa-
tion datain confidence and makeit
immune from Freedom of Informa-
tion Act requests. Further, OFCCP
stated that contractors under certain
circumstances would have the
option of submitting survey informa-
tion either by job group or by EEO-1
category.

As noted, OFCCP did revise
other provisionsof thefinal rulesin
response to employer concerns.
Most significantly, OFCCPrevised
thefinal rulesto allow contractors
to develop AAPs according to the
internal organization of their busi-
nesses and to prepare asingle plan
for each business function or line of
business, rather than separate plans
for each geographic location as
required in the past and in the May
2000 proposal. Thefinal rulesaso
allow for maintenance of AAPs
solely in electronic form (solong as
there is employee access) and for
filing AAPséeectronicaly.

Finally, OFCCP considered but
did not changeinitsfinal rulesthe
definitionof “applicant,” which
some employers had sought to limit
to only those who met the minimal
jobqualifications. Employers

complained that the number of
unqualified applicantshad risen
dramatically with theincreasein the
useof onlineapplications, whereby
applicantscanreceive applications
without disclosingtheirjobqualifica
tionsin advance. Stating merely
that it had used the same definition
of “applicant” since 1979, OFCCP
refused to change the definition.

For further information on the
final OFCCP rules or on affirmative
actionrequirementsgenerally,
please contact Tom Snyder (312/
609-7778), Janet Hedrick (312/609-
7742) or any other Vedder Price
attorney with whom you have
worked.

OSHA ADOPTS FINAL
ERGONOMICS STANDARD

On November 14, 2000, the
Occupational Safety and Health
Administration(“OSHA”) finalized
its Ergonomics Program Standard,
29 CFR §1910.900 (“ Standard”).
The Standard, with its explanatory
Preamble, covers over 600 pagesin
the Federal Register and is, to say
theleast, controversial, complicated,
confusing and costly. With a stated
goal to reduce the number and
severity of muscul oskel etal
disorders (“MSDs") caused by
exposure to workplace ergonomic
risk factors, many believe that the
Standard is based on faulty
scientific principlesand doesnot
adequately provide for the separa-
tion between work-related and
nonwork-related disorders.

Despiteits claimsto be a user-
friendly standard that will not
requireemployers— particularly
small businesses — to hire expen-
sive consultants and engagein
costly and time-consuming ergo-
nomic hazards abatement programs,
the Standard will, in fact, makeit
difficult for most employerswho
reach the very low threshold,
“Action Trigger,” to be assured of
adeguate compliancewithout
professional assistance.

The Standard, whose effective
dateisJanuary 16, 2001, coversall
genera industry employers, includ-
ing the U.S. Postal Service, and
excluding from coverageonly
construction, maritime, agricultural
andrailroad operations. Althoughit
does make provision to “ grandfa-
ther” certain existing ergonomics
programs, the criteriafor grandfa-
ther status are narrow and rigid, and
itislikely that many voluntary
ergonomics programs now in place
will not be ableto satisfy these
reguirements.

Prior to October 15, 2001, all
employers covered by the Standard
must provide certain basic informa-
tion to employees about MSDs,
including (1) their signs, symptoms
and causes; (2) to whom to report
them; and (3) a summary of the
Standard’ sbasic provisions. Em-
ployersthat do not already have
ergonomics programsin place that
qualify for grandfather status must
implement such programs after
October 15, 2001, if thereisan
“MSD incident” that the employer
determines meets the Standard’s
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“Action Trigger,” asdefined by the
Standard. If thereisan “Action
Trigger,” then the employer must
either (1) develop acomplete
ergonomics program for that and
similar jobs; or (2) implement a
“Quick Fix,” if applicable. The
required elements of the ergonomics
program are management leader-
ship, employeeparticipation, MSD
management, hazard reduction and
control measures, training and
periodic program review.
Obvioudly, if it took OSHA over
600 pages of the Federal Register to
cover the Standard and its explana-
tion, itisimpossibleto summarize
such acomplicated Standard in this
space. (Vedder Price has aso
issued a more detailed summary of
the Standard in its December 2000
OSHA Observer.) At thistime,
thereissignificant uncertainty asto
how an employer isto comply and
how OSHA intends to proceed with
enforcement. Compounding the
lack of precision with whichthe
Standard is drafted are the many
pending lawsuitsfiled by interested
parties as diverse as the U.S.
Chamber of Commerce and the
AFL-CIO seeking to modify the
Standard or block its enforcement
entirely. Consequently, employers
need to review the Standard’s
regquirementsimmediately and
carefully, but should consult with
experienced OSHA counsdl before
beginningacostly implementation
effort to determine whether the
courts decide to stay enforcement
of the Standard whilethe legal
challengesare pending.

If you have questions about the
new Standard or any other OSHA
matter, please call NinaG. Stillman
(312/609-7560) or any other VVedder
Price attorney with whom you have
worked. If youwould like a copy
of the December 2000 OSHA
Observer, please call Barbara
Stawski at 312/609-7596.

NLRB PROHIBITS ELECTION-
DAY RAFFLES; EXPANDS
ANALYSIS OF EMPLOYERS'
SUBSTANTIAL COMPLIANCE
WITH VOTER LIST
REQUIREMENT

Two recent decisions by the
National Labor Relations Board
havesignificantly changed the
groundruleslongapplicablein
representation elections. The cases
follow on the heels of two other
recent pivotal Board decisionsthat
drastically alteredlong-settled
principlesof traditional 1abor law,
M.B. Surgis and Epilepsy
Foundation of N.E. Ohio.

Surgis, as reported elsewhere in
this Newsl etter, reversed many
years of precedent in holding that an
employer’s*contract” employees
may beincluded withitsregular
employeesin aunit appropriatefor
collective bargaining. In Epilepsy
Foundation, as reported in the
Vedder Price Labor Law Newslet-
ter (August 2000), the Board
extended to nonunion employees
what is known as the Weingarten

right to have a coworker present
duringaninvestigatory interview
that may lead to discipline.

Election-Day Raffles Barred

Now, the Board has overruled its
own 31-year-old precedent on
election-day raffles, adopting a

per seprohibitiononthem,in
Atlantic Limousine Inc. Ina3-2
decision, the Board overruled Sony
Corp. of America, which sets forth
amultifactor analysisfor determin-
ing whether the holding of arafflein
connection with an election destroys
the“laboratory conditions’ neces-
sary for assuring employeesfull
freedom of choicein selecting a
bargaining representative. The
Board concluded the multifactor
approach, which the Board began
using in 1969, hasled to sometimes
contradictory resultsand | eft
management and labor without clear
guidance asto what constitutes
appropriate conduct.

The Board found that Atlantic
Limousineengagedin objectionable
conduct by holding arafflefor
employees on the day of arepre-
sentation el ection, with a$350 color
television/videocassette recorder as
the prize. Five days before the
election, theemployer distributed a
flyer announcing theraffle, which
stated that the prize was “ approxi-
mately equal in value to what your
unionduesandinitiationfeescould
be for the first year.” It also stated
that the sole purpose of the raffle
was to encourage voting and that
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participation in therafflewas
voluntary. Nevertheless, the Board
ordered a new €election.

The now-abandoned Sony
multifactor test examined:

Whether the raffle was used to
propagandizeabout union dues;

*  Whether raffle tickets were
distributedinconjunctionwith
electioneering at or near the

palls;

*  Whether distribution of tickets
or receipt of the prize was
contingent on how the employee
voted or the election results;
and

»  Whether the value of the prize
was so substantial asto induce
voting for theemployer.

The new rule adopted in Atlantic
Limousine prohibitsboth employers
and unionsfrom conducting raffles
if (1) eligibility to participateor win
prizesisinany way tied tovotingin
the election or being at the election
site on election day, or (2) theraffle
is conducted at any time during a
period beginning 24 hoursbeforethe
schedul ed opening of the pollsand
ending with closing of thepolls.

Dissentersfrom the decision
predicted it will have an adverse
impact on employers. Itistypically
they, not unions, that have used
election raffles, which the dissent
termed alegitimate campaign tactic
used to increase voter turnout.

Analysis of Compliance with
“Excelsior List” Requirement Is
Expanded

In another recent decision, thisone
unanimous, the Board expanded the
factorsto be considered in deter-
mining whether an employer has
substantially compliedwithits
obligationto providetheBoard with
alist of employeeseligibletovotein
arepresentation election, in
Woodman's Food Markets.

Under Excelsior Underwear,
decided in 1966, an employer must
filewiththe Board' sregiona
director alist of the namesand
addressesof all eligiblevoters.

That submission must betimely,
accurate and complete, but the
Board decides, under the circum-
stances of each case, whether the
employer has* substantially com-
plied” with the requirement. A
finding that the employer actedin
bad faith will preclude afinding that
itwasin substantial compliance.
However, in the absence of a
showing of bad faith, over timethe
analysishastypicallyinvolved
simply cal cul ating the number of
omissions as a percentage of the
total number of eligiblevoters. In
examining whether the employer
hassubstantially complied, the
Board has in some cases declined to
set aside an election on the grounds
that the number of omissions
constituted only asmall percentage
of eligiblevoters, eventhoughit
constituted adeterminative number
of voters.

Now, followingtheBoard's
decision in Woodman's Food
Markets, in addition to the number
of names omitted, the analysis must
take into account whether the
omissionshada“ potential prejudi-
cial effect” on the election as
reflected by whether the number of
omissionsisdeterminative (whether
it equals or exceeds the number of
additional votes needed by theunion
to prevail), aswell asthe
employer’ sreasonsfor omitting the
names.

In expanding the factorsto be
considered, theBoardin
Woodman's Food Markets
concluded that the former approach
failed to further the purpose of the
Excelsior rule, which it noted isto
ensurethat all employeesare fully
informed about the arguments
concerning representation.

The employer in Woodman's
Food Markets omitted the names
of at least 12 eligible votersfromits
list. Theunionlosttheelectionby a
49-36 vote, with seven challenged
ballots. The Board found that the
union may have suffered “ substan-
tial prejudice” by itsinability to
communicatewith the omitted
employees, becausethoseindividu-
a s could have affected the election
outcome. It also concluded that the
employer failedto providealegally
sufficientjustificationfor omitting
the names and demonstrated a lack
of diligence and due carein compil-
ing thelist. The Board remanded
the case for a determination of the
digibility of twovoters, whichwould
in turn determine whether the
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omissions could have affected the
outcome of the election, thereby
warranting a revote.

If you have any gquestions about
these cases, please call Eileen
Berner (312/609-7774), Janet
Hedrick (312/609-7742) or any
other Vedder Price attorney with
whom you have worked.

SEVENTH CIRCUIT FINDS
WITHDRAWAL OF TEACHING
SUPPLIES TO BE TANGIBLE
EMPLOYMENT ACTION IN
SEXUAL HARASSMENT CASE

The Seventh Circuit Court of
Appeals recently gave a broad
reading to what constitutes a
“tangibleemployment action”
sufficient to prevent an employer
from asserting an affirmative
defense to a sexua harassment
clam. In Molnar v. Booth, the
Seventh Circuit found that anintern
art teacher experienced tangible
employment actionswhen her
school principal allegedly withdrew
promised teaching suppliesand gave
her a negative performance
evaluation. Consequently, the
school was barred from asserting an
affirmative defense based on its
policy prohibiting sex discrimination.

Molnar's Claim of Sexual
Harassment

Plaintiff LisettaMolnar had been
hired by the East Chicago
Community School Corporation
(“East Chicago”) asaninternto

teach art classes at Westside Junior
High School. Molnar claimed that
LloydBooth, theprincipal of
Westside, made sexual advances
towards her, accompanied by
suggestionsthat he could obtain
“perks’ for her, such as art supplies
and a permanent art room. Molnar
further claimed that when she
rejected Booth' s advances, he took
back supplieshe had given her,
refused to help her secure her own
art room and gave her a negative
performanceeval uation, which
Molnar claimed would have
prevented her from receiving her
teaching license. After her union
filed agrievance, the school board
reversed the negative eval uation but
neitherinvestigatedMolnar’s
charges of harassment nor took
action against Booth.

Molnar sued East Chicago and
Booth for sexual harassment under
42 U.S.C. 81983, which provides a
right to sue state employers and
employeesfor civil rightsviolations,
and also sued East Chicago under
Title VII. A jury awarded her $500
in compensatory damages against
Booth and East Chicagojointly, and
$25,000in punitivedamagesagainst
Booth. Thetrial court then
awarded her attorneys' fees of
$65,760 against both Booth and East
Chicago.

Noneconomic Penalties
Constituted “Tangible
Employment Actions”

On appeal, the Seventh Circuit
analyzed Molnar’ sclaimto

determine whether she showed
harassment followed by a“tangible
employment action.” Under the
Supreme Court’ 1998 decisionsin
Burlington Indus., Inc. v. Ellerth
and Faragher v. City of Boca
Raton, an employer isvicariously
liable under Title VI for harassment
by an employee’ s supervisor. If the
harassment culminatesin atangible
employment action such as decrease
insalary, termination, demotion, loss
of benefits, or reassignment, the
employer may not raise an
affirmativedefensetoliability or
damages. However, if the
harassment does not lead to a
tangibleemployment action, the
employer may defend by showing
that it took reasonable preventive
and corrective measures against the
harassment and that the plaintiff
unreasonably failed to take
advantage of the employer’s
procedures or otherwise avoid harm.
Thedefinition of “tangible” wasl eft
to the lower courtsto interpret.

The Seventh Circuit held that
Molnar’ sallegations presented a
“closecal” but did in fact show a
tangible employment action. The
Court found that Booth’ salleged
withdrawal of art supplies he had
previously given Molnar wasthe
“ clearest tangible employment action
shown.” Although thisaction did not
resultineconomiclossor diminution
of status, the Court found that the
jury could have believed that the
supplies were necessary to perform
Molnar’ sjob.

Thisfinding suggeststhat courts
may be morewilling than anticipated
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tofindtangibleemployment actions
that are noneconomic in nature.
Further support for thisinferenceis
seeninthe Court’ sfinding that, “ at
least as atemporary matter, the
negative evaluation Booth gave
Molnar was a so atangible employ-
ment action.” Although the evalua-
tion was overturned six months later
and ultimately caused no harm to
Molnar’' s career, the Court found
that “thejury could have believed
that it spelled the end of a career
for anintern.” The Court also
stated that aruling that the evalua-
tion did not amount to atangible
employment actionwouldallow
supervisorsto harass subordinates
freely aslong as they later reversed
the actions. The Court further held
that, even if Molnar had not shown
atangible employment action, East
Chicago could not prove an affirma-
tive defense based on its general
discriminationpolicy and procedures
because the policy neither defined
harassment nor established report-
ing procedures, and because East
Chicago never investigated
Molnar’s charges.

School Corporation May Bear
Cost of Attorneys’ Fees for
Principal’s Actions

Oneinteresting side note in the case
was the Court’ s apportionment of
attorneys' fees between the two
defendants. The jury awarded
Molnar actual damages of only
$500, but awarded her punitive
damages against Principal Booth
under section 1983 in the amount of
$25,000. Thetrial court then

awarded Molnar attorneys’ fees of
$65,760 and held that Booth and
East Chicago werejointly and
severally liable for thesefees. The
practical effect of joint and several
liability isthat theplaintiff can
recover the full amount from either
defendant. That defendant may
then sue the other to determine
liability as between the two and
recover the other defendant’s
contribution.

On appeal, East Chicago argued
that liability for the attorneys’' fees
should be apportioned between East
Chicago and Booth based on fault
rather than beingimposedjointly
and severally. East Chicago argued
that Molnar’s actual damages were
so small in comparison with the
punitive damages assessed against
Booth that East Chicago should be
held responsiblefor asmaller
portion of the fees expended to
secure those awards.

The Seventh Circuit refused to
overturnthe District Court’ sruling
onjointand several liability because
the issues were the same or similar
for both defendants and because
East Chicago’ spolicies may have
been influenced by Booth. There-
fore, the fees could not be sepa-
rated into those for charges against
Booth and those for charges against
East Chicago.

If you have any questions about
this case or other sexual harassment
law issues, please call Alison Maki
(312/609-7720) Janet Hedrick (312/
609-7742) or any other Vedder
Price attorney with whom you have
worked.

MEDICAL RESTRICTIONS
MAY TRIGGER THE
“INTERACTIVE PROCESS”
EVEN WITHOUT A REQUEST
FOR ACCOMMODATION

Whileemployersmay generally
understand that they are required to
engagein an “interactive process’

in order to address adisabled
employee’ s need for reasonable
accommodation, it isoften unclear
when that requirement is triggered
under the Americans with
DisabilitiesAct (“ADA™) and which
party isresponsiblefor initiating the
process. The start of the process
may not be as obvious as the
employee’ s requesting a conference
to address possible accommoda-
tions.

The EEOC regulations under
the ADA provide that “[t]o deter-
mine the appropriate reasonable
accommodation it may be necessary
for the [employer] toinitiate an
informal, interactive processwith
the [employee].” Theregulations
do not specify what actions trigger
the process. However, the regula-
tions state that “[t]he appropriate
reasonable accommodation is best
determinedthroughaflexible,
interactive processthat involves
both the employer and the employee
with adisability.” The courts often
scrutinize the actions of both parties
inassigning blameif thenegotiations
fail.

Thisscrutiny wasillustrated
recently when United States District
Court for the Northern District of
Illinoisdeniedtheemployer’ smaotion




VEGDER, PRICE. BALUFMAN & EAMMHDLE Labor Law

January 2001

for summary judgment on the
ground that factual issues existed as
to which party was responsible for
obstructing theinteractive process.
Theplaintiff alleged that Movado
Group, Inc. (Movado) failed to
provide her with areasonable
accommodation, inviolation of the
ADA. The plaintiff worked for
Movado as a Vice President of
Premium and I ncentive Sales, which
required her to oversee anational
sales force and attend sales
conventionsthroughout thecountry.

Approximately ayear after she
was hired, the plaintiff underwent
two operations on her spinal column
that left her “totally disabled.”
Several months after the proce-
dures, however, her treating physi-
cian authorized her return to work
withrestrictionsthat prohibited her
from lifting more than ten pounds,
sitting or standing for more than 30
minutesat atime, stooping, bending,
or climbing, and required her to
wear a back brace. Based on these
limitations, Movado’ sHuman
Resources Department determined
that she was unable to work be-
cause her restrictionslimited her
ability totravel onanairplane.

The Vice President of Human
Resources suggested that the
plaintiff be examined by another
doctor, but never followed up with
her treating physician, discussed
other possiblework restrictions, or
made further contact with her. A
vocational rehabilitationexpert later
testified that various accommoda-
tions, if they had been considered,

could have enabled her to return to
work. Possible accommodations
included (1) modifyingtheproduct
line and her briefcase to make it
lighter and easier to carry; (2)
sending the product by mail so that
she would not haveto carry
samples; (3) varying her work hours
so that she could work in the
evening and take periodic breaks;
(4) decreasing her work schedule
fromfull-timeto part-time; and

(5) alowing her to travel by train
(with asleeping car).

Each party blamed the other for
impeding theinteractive process.
Theplaintiff claimed that Movado
should have contacted her treating
physician, or another doctor, to
discusspossibleaccommodations.
Movado argued that she never
actually requested a reasonable
accommodation, so theinteractive
processwas never formally initi-
ated. TheDistrict Court held,
however, that areasonablejury
could havefound that sheinitiated
the interactive process simply by
presenting Human Resources with
her return-to-work authorization.

TheCourt couldidentify no
action on the part of Movado to
encourage the exchange of ideas.
Specifically, Human Resources
never attempted to communicate
withtheplaintiff to discusspossible
accommodations, never contacted
her treating physician, and never
sought her permissionto obtain
additional medical information.
Consequently, the Court held that
Movado failed to show that the
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plaintiff was accountablefor
thwarting the interactive process.
While Movado was not required to
shoulder the entire burden of
motivating and effectuating the
interactive process, it was unableto
show that it either initiated commu-
nication or responded to her at-
temptsat discussion.

If you have any questions about
reasonable accommodations or any
other ADA issue, please call
AngelaPavlatos(312/609-7541),
Janet Hedrick (312/609-7742) or
any other Vedder Price attorney
with whom you have worked.

ODDs & Ends

Turn the Other Cheek (and Call
Your Attorney)

Earlier thisyear, the California
Court of Appealsupheld an
$870,000 jury verdict to asalesman
who alleged that his company
president grabbed, hit and shook
him, dragged him out of an office
and down ahall and swore at him.
The appellate court expressly
criticizedthetrial judge’ scomment
that the salesman should simply
have punched out the company
president instead of suing him.
Thereturned out to be 870,000
reasons why the trial judge was
wrong.
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“Paper or Plastic, You @#!*?7"

Plaintiff Karl Petzold worked as a
grocery store “courtesy clerk”/
bagger with constant public contact.
Dueto his Tourette Syndrome,
Petzoldinvoluntarily, butonadaily
basis, used racia slurs and obsceni-
tiesin front of customers. When he
was fired, he sued hisemployer ina
Michigancourt claimingdisability
discrimination under statelaw.
Althoughthetrial court ruled that
the case should go to trial, the
Michigan Court of Appealsdis-
agreed, holdingitwould be“ridicu-
lous to expect a business such as

defendant [grocery store] to tolerate
thiskind of language in the presence
of customers ...”

Labor Board: “Harassment”
Doesn’t Include Pro-Union
Conduct

A union wastrying to organize a
North Carolinacompany and
employeesupportersperiodically
distributed pro-unionleafletsin
the plant. On one occasion,
several employeescomplained
of “harassment” by two of the
pro-unionworkersfor bursting
into their break areas and

thrusting leaflets at them. A
jointempl oyee-management
committee reviewed the com-
plaintsand took no actionin
either case.

The Labor Board majority
found that although the Company’s
actionswere consistent with its
overall harassment policy, the
Company should not have applied
that policy to protected activities
(distributionof unionliterature).
Dissenting Board Member Hurtgen
found no coercion or interferencein
the Company’ s actions, which were
a“prudent and reasonable course”
ininvestigatinganemployee
complaint.

VEDDER, PRICE, KAUFMAN & KAMMHOLZ

Chicago

Vedder, Price, Kaufman & Kammholz
A Partnership Including Vedder, Price,
Kaufman & Kammholz, P.C.

222 North LaSalle Street

Chicago, lllinois 60601

312/609-7500

Facsimile: 312/609-5005

New York

Vedder, Price, Kaufman & Kammholz
805 Third Avenue

New York, New York 10022
212/407-7700

Facsimile: 212/407-7799

New Jersey

Vedder, Price, Kaufman & Kammbholz
354 Eisenhower Parkway, Plaza Il
Livingston, New Jersey 07039
973/597-1100

Facsimile: 973/597-9607

www.vedderprice.com

About Vedder Price

Vedder, Price, Kaufman & Kammholz is a
national, full-service law firm with over 200
attorneys in Chicago, New York City, and
New Jersey. The firm combines broad,
diversified legal experience with particular
strengths in labor and employment law and
litigation, employee benefits and executive
compensation law, occupational safety and
health, public sector and school law,
general litigation, corporate and business
law, commercial finance and financial
institutions, environmental law, securities
and investment management, tax, real
estate, intellectual property, estate
planning and administration, and health
care, trade and professional association,
and not-for-profit law.

Copyright © 2001 Vedder, Price, Kaufman
& Kammholz. The Labor Law Newsletter is
intended to keep our clients and interested
parties generally informed on labor law
issues and developments. Itisnota
substitute for professional advice.
Reproduction is permissible with credit to
Vedder, Price, Kaufman & Kammholz. For
an electronic copy of this newsletter,
please contact Mary Pennington at her
e-mail address:
mpennington@vedderprice.com.

Questions or comments concerning the
Newsletter or its contents may be directed
to its Editor, Janet Hedrick (312/609-7742),
or the firm's Labor Practice Leader, Bruce
Alper (312/609-7890), or in New York, Alan
Koral (212/407-7750), or in New Jersey,
Brian Cousin (973/597-1100).

11



