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‘Either you’re the
owner because you
have a true lease or
you’re a secured
party, so you’re
not going to get
run over’

Chris Preovolos

– Vedder Price partner
Francis Nolan III

Financial lessors win
‘back door’ protection
Marshall Islands law could
spur sale leasebacks,
reports Greg Miller
A nagging risk has long haunted
ﬁnancial investors who buy
vessel assets and lease them back

to sellers in dire need of cash.
If bankruptcy ensues, a judge
may conclude that the arrangement is not a true lease but,
rather, a security agreement,
and lessors may be deemed
unsecured creditors.
Financial lessors in the aircraft

and rail sectors have been
protected against this risk, but not
in the maritime space – until now.
A creative solution was
spearheaded by Vedder Price
partner Francis Nolan III and the
Maritime Law Association of the
US (MLA) Marine Finance

Money sticks to offshore
The trend for banking
ﬁnance to follow the
offshore market shows
no sign of abating, writes
Peter Shaw-Smith
Large anchor handling, tug and
supply (AHTS), and platform
supply vessels (PSVs) are looking
to the Gulf of Mexico, West Africa,
and South America for higherthan-average rates of activity as an
oil and gas exploration and
production spending boom ﬁlters
through to the offshore market,
according to DVB Bank.
“In general, there are fewer
banks around but there is
preferential treatment for
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offshore,” Geir Sjurseth, Singaporebased GM of DVB Group Merchant
Bank (Asia) and MD of the bank’s
Offshore Support Group, told the
Gulf Ship Finance Forum in Dubai.
“Terms will remain tight.”
A delay in E&P activity after the

greater than 4,000dwt are likely to
see similarly high levels of activity
in the Gulf and South America, said
Sjurseth. Slightly smaller vessel
sizes of 3,000-4,000dwt will meet
the needs of Nigeria and its
neighbours.

‘AHTS, subsea and construction
markets, and seismic are moving
towards a fine market equilibrium’
2010 Deepwater Horizon disaster in
the Gulf of Mexico has left the
industry anxious to forge ahead in
the Gulf. AHTS vessels rated above
15,000 bhp likely to see better than
90% utilisation levels in West Africa
and South America, whereas PSVs

$623Bn
2013 forecast expenditure on
hydrocarbon exploration and
production

Committee, which Nolan chairs.
The ﬁrst approach was made
half a decade ago to US Congress.
“We couldn’t get them interested,” Nolan conceded to
Fairplay. “It was not a hot
subject from the standpoint of
their constituents.”
With the front-door strategy
going nowhere, proponents
opted for the ‘back door’.
As Nolan explained at a recent
Marine Money conference:
“Under US law, if a structure is
recognised as a preferred
mortgage or equivalent instrument in another jurisdiction and
meets certain requirements, it
would be enforceable as a
preferred mortgage in the United
States, so there’s a certain
transferability of the effect.”
US Chapter 11 bankruptcy
protection provides an automatic
stay that applies worldwide.
Thus, if a non-US law that treated
ﬁnancing charters as preferred
mortgages was recognised by a
US bankruptcy judge in a Chapter
11 case, it would theoretically

International E&P spending
will grow by about 7-9% in 2013
to reach $367Bn, Sjurseth said.
This excludes US spending, which
is growing at a slower pace
because of low gas prices. A Den
Norske Bank report issued in
January, surveying 44 oil and gas
companies, forecast a total global
E&P spending growth of 8% to
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boast international reach.
With this in mind, Nolan and
the MLA approached the world’s
second- and third-largest open
registries – Liberia and the
Marshall Islands.
Years of effort have now paid
off. On 6 March the Marshall
Islands parliament passed “ﬁrst of
its kind” legislation that permits a
ﬁnancing charter to be treated as
a preferred mortgage for the
owner of a Marshall Islands vessel.
The law’s text was primarily
authored by Nolan. A spokesman
for the Marshall Islands registry
conﬁrmed that the law should be
certiﬁed and come into effect
within the next two weeks.
Liberia is expected to follow
suit. Panama, the largest open
registry, was not initially
approached “but we’re glad to
help them with it if they’re
interested,” Nolan told Fairplay,
adding that “another run” at US
Congress may be pursued.
Under the new Marshall
Islands law, a lessor involved in a
bankruptcy case can say: “I’m

$623Bn in 2013.
Sjurseth is bullish on subsea,
construction, and seismic as
Oslo and New York’s bond
markets perk up. He identiﬁed
unparalleled optimism based on
new ﬁnds in shallow and deep
water, leading to a record
jack-up and drillship orderbook.
“AHTS, subsea and construction
markets, and seismic are moving
towards a ﬁne market equilibrium, while the mid-sized PSV
segment is facing oversupply.”
In accommodation and lift
boats, there are a good number
of newbuildings and several
start-ups. There is limited
transparency in the segment.
“They have good prospects but
many will hit the market in
2015,” he said.
Brazil has seen a slowing in
exploration and production,

the owner. If the court says ‘no’,
they can say: ‘I’m the mortgagee, so I come ahead of these
other creditors.’ Either you’re
the owner because you have a
true lease or you’re a secured
party, so you’re not going to get
run over,” explained Nolan.
By reducing collateral risk,
sale-leaseback interest could
accelerate, which should be
welcome news for cash-strapped
owners. “A number of ﬁnance
sources are willing to do a lease
structure for 100% ﬁnancing,
whereas they’re not willing to
do it for an advance rate on a
loan,” said Nolan.
The concept of leveraging
open-registry jurisdiction law for
global effect could also be
mirrored through other
innovations in the future. “The
MLA Marine Finance Committee
is looking at a number of these.
We’re not trying to be promiscuous with them, but to do it on a
steady basis,” said Nolan.

> greg.miller@ihs.com
Sjurseth said. “Units are being
redelivered, more are off-hire,
and some charter payments are
being delayed. Petrobras’ large
capex programme is cooling off
as cost-cutting measures are
increasingly felt, resulting in
fewer tenders. [Politics have
caused a slowdown] and, in
some cases, vessels are not being
extended or redelivered.”
Sjurseth said there are many
sale and leaseback (S&LB) deals in
the market today, focusing mainly
on smaller and mid-sized AHTS.
PSVs often see yard resales. He
estimates S&LB equity returns at
between 15% and 18%. On the
PSV orderbook, he believes
large-scale ordering of vessels will
end soon. “A lot are for sale,
softening values,” he said.
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