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COBRA NOTICE REQUIREMENT CHANGES
NECESSITATE ACTION

Earlier this year, the Department of Labor (“DOL”")
issued proposed regulations relating to the timing and
noti cerequirementsof the Consolidated OmnibusBudget
Reconciliation Act of 1985 (“COBRA”). Thisguidance
isthefirstissued by DOL onthistopic since 1986. This
Bulletinreviewsthehighlightsof theproposed regulations
and recommendsactionsthat plan administratorsshould
takein light of this new guidance.

e Effective Date. Theproposed regulationsarelikely
tobefinalizedinearly 2004. OnceDOL releasesthe
final regulations, plan administrators will have six
months to comply.

* 1986 Model Notice. The DOL no longer considers
the 1986 model noticeto beingoodfaithcompliance.
Accordingly, planadministratorsstill usingthe 1986
DOL model notice should stop doing so and instead
usenoticesthat havebeen modifiedtoreflect current
law. Dueto the numerouschangesin COBRA since
1986, it is not likely that many plan administrators
are still using the original notice.

e Timing Requirementsfor the General Natice. The
proposed regulationsrequirethat planadministrators
provideaninitial notice (referred to asthe“ General
Notice” in the regulations and as the “in-the-door
notice” by some administrators) to a covered
employee, his/her spouse and dependents within 90
daysafter theindividual becomes covered under the
health plan. This General Notice may be given
through a summary plan description (“SPD”).
However, because the covered employee’'s spouse
and dependents must receive the General Notice, it
may still be necessary to send such notice separate
from the SPD to the employee’ s home.

e Timing Requirements for the Election Notice.
COBRA reguires an employer to notify the plan
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administrator within 30 days of certain qualifying
events such as termination of employment or
reduction in hours. A plan administrator must then
providean“ElectionNotice” (referredtoasthe* out-
the-door notice” by some administrators) to the
covered employee and any qualified beneficiaries
with 14 days after receiving notice of the qualifying
event from the employer. Under the proposed
regulations, if the employer is also the plan
administrator, the El ection Notice must befurnished
to all appropriate parties within 44 days after the
qualifying event or the date coverageislost. Inany
event, thetime period for electing COBRA doesnot
begin to run until the Election Noticeisreceived by
the employee or beneficiary.

Model Notices. The proposed regulations provide
model General and Election Notices. The DOL has
stated that plan administratorswho chooseto usethe
model natices prior to the effective date of thefinal
regulations will satisfy their COBRA notice
obligations. The model notices, however, will need
to be revised for use by multi-employer plans.

Procedures for Notices from Covered Employees
and Qualified Beneficiaries. Covered employees
and qualified beneficiaries have an obligation to
inform the plan administrator within 60 days of
certain qualified events such as a divorce or a
dependent losing dependent status. The proposed
regulations require health plans to have reasonable
procedures in their SPDs that inform covered
employeesand qualified beneficiarieshow to notify
theplanadministrator of suchqualifyingevents. The
proceduresshould specify (i) who shouldreceivethe
notice; (ii) how noticemay begiven(i.e.,inwriting);
and (iii) the information concerning the qualifying
event that should be provided. If reasonable
procedures do not appear in the SPD, any
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communication from a participant to an employee
consideredinchargeof theplanwill trigger COBRA
obligations.

e SPD Revisions. The proposed regulations will
reguire anumber of revisionsto health plan SPDs.
SPDsshouldinclude: (i) COBRA noticeprocedures,
(if) asummary of theright to continuation coverage;
(iii) a summary of the second 60-day COBRA
election period that must be provided for certain
tradeadjustment assi stanceeligibleindividua sunder
the Trade Act of 2002; and (iv) proceduresby which
participants and qualified beneficiaries can give
noticetotheplan administrator of certain qualifying
events. A revised SPD or a Summary of Material
M odification shouldbeprepared oncetheregul ations
arefinalized.

New TypPes oF NoTices REQUIRED

e Noticeof Unavailability of Continuation Coverage.
Theproposedregul ationsrequireaplanadministrator
who receives notice of a qualifying event from a
covered employee or qualified beneficiary and
determinestheindividual isnot entitled to COBRA
continuation coverage must provide the individual

with notice stating the reason continuation coverage
isnot available. Suchnoticemust beprovidedwithin
14 days (or 44 days if the employer is also the plan
administrator) of receiving notice of the qualifying
event from a covered employee or qualified
beneficiary. Thisisan entirely new requirement.

e Notice of Termination of COBRA Continuation
Coverage. |If COBRA coverage will cease anytime
before the maximum period of coverage (generally
18 months), theproposed regul ationsrequiretheplan
administrator to notify the qualified beneficiary of
such termination. This notice should be given as
soon as administratively practicable after the plan
administrator determinesthat coveragewill terminate.
Thisalso isanew requirement.

Inlight of thisnew guidance, plan administrators should
review their COBRA practices and forms and noticesto
determine what changeswill be required to comply with
thenew regulations. Thisprocesswill includedeveloping
notices and procedures to address the regulation’s two
new types of notices. Plan administrators also should
update their health plan SPDs.
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If you have any questions regarding material in this issue of the Employee
Benefits Briefing, contact Paul F. Russell (practice leader) at 312/609-7740
or prussell@vedderprice.com.
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