CONSTRUCTION LAW

A Tale of 2 Terms

YOU CAN ALMOST GUARANTEE IT: MANY CONTRACTORS GET CONFUSED
BETWEEN WARRANTIES AND GUARANTEES. By Karen P. Layng, Esq.

requently, litigation or claims arising out of construc

tion projects involve the interpretation of the parties’

warranties or guarantees. However, much confusion

exists — even among industry practitioners — about
the key differences between the two terms,

Generally, a warranty addresses the standard of performance,
while a guarantee is the obligation to return and fix defective
work. A claim for breach of express warranty is based on the
owner’s contention that the contractor warranted a particular
outcome, which was not achieved. In other words, a warranty
clause addresses quality in general.

A guarantee clause, on the other hand, specifically addresses
defects that are discovered after acceptance of the project. The
American Institute ol Architects” (AIA) standard Azo1-1997
owner-contractor contract includes both such warranty and guar
antee provisions, and it is likely the new 2007 version will not
significantly change these terms.
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About Warranties

The Azo1-1997 agreement (subparagraph 3.5.1) contains three
types of warranties: (1) the materials and equipment will be ol
good quality and will be new unless otherwise specified; (2) the
work will be free from defects not inherent in the quality
required or permitted; and (3) the work will conform to the
requirements of the contract documents. Each of these warranties
may apply to a general contractor or subcontractor’s work.

The first warranty deals only with materials and equipment,
not workmanship. When the project specifications do not man
date installation of a particular component, system or product,
an owner may claim a breach of warranty if the system installed
does not meet the owner’s expected or anticipated standards.

.‘\|Il'r|lilliw'iy, even if the npv('ili('.‘itinlm require use of a partic
ular brand of materials, the contractor/installer still warrants that
the system meets performance criteria. If the materials fail to
meet the performance specifications due to no fault of the con







