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NEW JERSEY DOMESTIC PARTNERSHIP ACT BECOMES EFFECTIVE

The New Jersey Domestic Partnership Act (“DPA”)
becameeffectiveuly 10, 2004. Under theDPA, same-sex
coupleswhereboth partnersareover age 18, and opposite-
sex couples where both partners are over age 62, may
register with the State as Domestic Partnersand receivea
Certificate of Domestic Partnership. The impact on
employerswho haveemployeesin New Jersey will not be
great, but it isworth noting the following.

Nondiscrimination

The DPA amends the New Jersey Law Against
Discrimination (“LAD”) to prohibit discrimination in
employment because of anindividual’ sparticipationin a
domestic partnership or status as a domestic partner.
Whilethiswill havelittlepractical impact, becauseof New
Jersey’s already-existing prohibitions against
discriminationonthebas sof sexua orientationandonthe
basis of marital status (including the status of not being
married), employersshouldamendtheir non-discrimination
policiestoinclude domestic partnership statusand should
add a few words about non-discrimination based on
domestic partnership to al EEO training.

Note: aswiththeother protectionsfoundintheLAD,
the nondiscrimination provisions regarding domestic
partners apply to al New Jersey-based employees,
regardlessof thelocation of theemployer’ sprincipal place
of business.

Health/Hospitalization Insurance

The DPA does not impose on employersarequirement to
provide dependent health coverage for an employee's
domestic partner. However, it requires any “group health
insurer that provideshospital or medical expense benefits
under a policy that is delivered, issued, executed or

renewed ... or approved for issuance or renewa ... on or
after theeffectivedateof [theDPA]” to providedependent
coverage for same-sex (but not opposite-sex) domestic
partners if dependent coverage is available for others.
Employerswho carry group healthinsurance policiesthat
aredelivered, executed or renewed—termsthat may have
to be defined in the future—in New Jersey should be sure
that their carriersprovidethiscoverageuponrenewal after
July 10, and should amend their SPDs and other benefits
informationtoreflect theavailability of thisbenefit. It may
bedesirabletorequireemployeeswhoapply for dependent
coveragefor adomestic partner to provideacopy of aduly
issued Certificate of Domestic Partnership.

Thisreguirement appliesonly to issuers of insurance
policies, and it appliesonly if such policiesare delivered,
issued, executed or renewed in New Jersey. Thus, aNew
Y ork-based employer who has employeesin New Jersey
but whoseinsuranceisissuedtoitin New Y ork will likely
not find that itsinsurer will provide hedth benefitsto the
domestic partners of the New Jersey employees.

The requirement regarding insurance policies does
not apply toemployerswhoself-insure(becauseof ERISA
preemption). Such employers may decide voluntarily to
extend health benefits to employees domestic partners,
but thereisnorequirement that they do so. Employerswho
provide such benefits on avoluntary basis are freeto use
their own definition of “domestic partner,” and may elect
not to require the employee to furnish proof that the
domestic partnership has been certified by the State.

Employersshould beawarethat therearedifferent tax
consegquencesfor employeeswho get dependent coverage
for their domestic partners. The value of such benefitsis
considered taxable income to the employee for federal
incometax purposesunlessthedomestic partner qualifies
as adependent of the employee under federa law, which
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will bevery rarebecausetherequirementsfor establishing
as a dependent an adult who is unrdlated by blood or
through marriage are extremely difficult to meet. It isa
goodideatoalert employeeswhoe ect hedthcoveragefor
their domestic partners(whether under arenewa insurance
policy or under avoluntary plan) to thisfact.

It also appears that, unlike spousa benefits, hedth
benefits extended to domestic partners of employees are
not reimbursable under a “flexible spending account” or
“cafeteriaplan” unlessthedomestic partner isadependent
under federal tax law definitions.

Other Benefits

Since only health and hospital benefits are expresdy
addressed by the DPA, it is unclear whether the non-
discrimination aspects of the Act, as incorporated in the
LAD, will require employers to reexamine al of the
variousbenefitsthat are afforded to employeesinrelation
to their family situations. The DPA expresdy does not
make domestic partner status the equivalent of spousal
statusfor many purposes, dthoughit provideswhat amounts
to equivalency with respect to hospital visitation and
heslth care decisions and certain tax benefits. Until there

isclarification, employerswill have to decide whether to
provide such equivalency under such policies as family
medical leave (theNew Jersey Family Medical LeaveAct
is not amended by the DPA), bereavement leave and
certainbeneficiary rights. Many employersaready provide
such benefits to employees same-sex and sometimes
opposite-sex domesticpartners, usingtheir owndefinitions
of domestic partnership. Whether it ultimately will be
determined that such benefitsarerequired by theDPA and
the LAD amendment, it would probably be prudent to
provide such benefits to those who have Certificates of
Domestic Partnership, and to amend applicable policies
accordingly. Finaly, it should be noted that the DPA does
contain severa benefit provisions that apply to public
employers only, and that affect state employers dightly
differently than they affect city or county employers.

If you haveany questionsabout theimpact of DPA or
any related questions, call your Vedder Price attorney or:

in New York: Alan M. Koral (212) 407-7750
in New Jersey. Charles Caranicas (973) 597-1100

in Chicago: Bruce R. Alper (312) 609-7890
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